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“CHICKENIZATION,” DATA-HARVESTING, AND ANTITRUST 
 

SALIL K. MEHRA† 
 
The past decade has seen increased concentration among meat processors, 

who generally stand in between farmers upstream and retailers and consumers 
downstream.  In the pre-Internet era, antitrust often treated concentration among 
intermediaries relatively benignly, reasoning that their pricing was constrained 
by the possibility of their upstream suppliers doing an “end run” around the 
intermediaries to deal directly with downstream retailers and consumers.  
However, vertical contracts with suppliers, combined with increased data-
gathering ability, has made it possible for powerful intermediaries to shift 
bargaining power massively in their favor.  This dynamic, termed 
“chickenization” for its early appearance in the poultry industry, has spread to 
pork and beef, and may yet spread further.  This article describes and critiques 
these developments and argues for a more active antitrust role in addressing the 
harms that can result from data-turbocharged processing intermediaries who may 
exercise monopsony power vis-à-vis upstream producers, and monopoly power 
towards downstream retailers and consumers. 
 

I.  INTRODUCTION 
 
Over the past decade, critics of the American agricultural system have 

warned of the danger of “chickenization”: the tight vertical integration of farmers 
into the supplier chains of large processors, for example, Tyson Foods.1  
Combined with increased horizontal concentration of suppliers, poultry farmers 
see chickenization as shifting bargaining power massively in favor of the large 
processors who buy their birds.2  Moreover, farmers complain that chickenization 
results in the replacement of preexisting open markets with one-sided contractual 
relationships.3 

Over a decade ago, United States President Barack Obama’s administration 
tried to take on the spread of chickenization to other areas of agriculture with a 
series of unprecedented Department of Justice (“DOJ”) and Department of 

 
Copyright © 2023.  All rights reserved by Salil K. Mehra and the South Dakota Law Review. 
† Charles Klein Professor of Law and Government, Temple University School of Law, Philadelphia, USA 
smehra@temple.edu. 
 1.  CHRISTOPHER LEONARD, THE MEAT RACKET: THE SECRET TAKEOVER OF AMERICA’S FOOD 
BUSINESS 113-46, 149-58 (2014) (describing “The Great Chickenization” of the meat industry, with 
“chickenized” describing a phenomenon involving high market power by processors, tight vertical control 
of producers—who see low or negative margins making them reliant on bailout loans or government 
subsidies). 
 2.  See generally id (describing this further); MARYN MCKENNA, PLUCKED: CHICKEN, 
ANTIBIOTICS, AND HOW BIG BUSINESS CHANGED THE WAY THE WORLD EATS (2019). 
 3.  MCKENNA, supra note 2, at 245-61.  
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Agriculture (“DOA”) ;oint hearings�4 while ambitious, this initiative was seen as 
relatively fruitless.  Indeed, the pattern seen in the chicken industry has spread to 
other industries.5  Some of the results are shocking: for example, the hardships 
visited upon dairy farmers has led big dairy processors to start including a list of 
suicide prevention hotlines in the same envelopes as the checks they send to the 
farmers they have under contract.6 

Chickenization depends on both horizontal concentration and vertical 
integration.  �orizontal concentration tends to create increased buyer market 
power and, at a high degree, monopsony power.  A strict, short-term consumer 
welfare view might see this buyer market power as beneficial if the reductions in 
farm product prices are passed on by the processors to consumers as cheaper food.  
�owever, monopsony power can cause long-term welfare losses, as artificially 
low prices deter investment by farmers and others in productive capacity. 

As a result, the vertical dimension of chickenization deserves renewed 
attention.  ,hile the Chicago School� held vertical restraints to be benign or even 
procompetitive overall, that proposition is under current debate.8  Moreover, it is 
increasingly clear that some vertical restraints can foster competitive harm, and if 
they can be identified, society might be better off prohibiting them.9  Big Data 
makes the problem of chickenization more urgent.  The deployment of the so-
called “Internet of Things” is driving the development of “smart farming,” by 
which large amounts of data about farmers’ produce and livestock will be 
available in real time for the analysis and optimization by processors with the 
market power to contract for it.10  As in the world of Big Data generally, a key 
Buestion is whether data interoperability should be promoted to promote 
competition between processors, rather than allowing the enclosure of farmers into 
walled gardens from which switching or information costs make it difficult to exit. 

Unfortunately, these trends seem to be spreading beyond farming� we may 
all be chickenized soon.  In particular, so-called “sharing economy” platforms are 
showing signs of concentration, parallel behavior, and vertical control that 

 
 4.  Press Release, �ep’t of "ust., 'ff. of Pub. Affs., "ustice �epartment and US�A to Hold Public 
Workshops to ELplore Competition !ssues in the Agriculture !ndustry (Aug. 5, 2009), 
https:��perma.cc�R4FW-E.44.  
 5.  LEONARD, supra note 1, at 183-22� (describing the spread of chickenization to pork and beef 
production). 
 6.  �avid �ayen, �%a/a@s gri&ulture Se&retary� �ow "orking )or the Dairy �ndustry�  rges ���� 
De/o&rats to �e �i&e to the Dairy �ndustry, THE !NTERCEPT (May 6, 2019), https:��perma.cc�R2�8-
0K92. 
 �.  Herbert Hovenkamp, ntitrust �oli&y )ter �hi&ago, 84 MICH. L. REV. 213, 21�-2� (1985) 
(describing the “Chicago School” as a movement dating to the late 19�0s and early 1980s in which 
proponents made a ma>or impact on antitrust law by successfully arguing for a shift to a “neoclassical 
market efficiency model” as the basis for antitrust policy with economic efficiency as its sole goal). 
 8.  See Lina Khan, /a;on@s ntitrust �arado9� 126 1ALE L. ". �10, �31-36 (201�). 
 9.  See "onathan Baker and Fiona Scott Morton, �he ntitrust �ase gainst �lat)or/ ���s, 12� 
1ALE L. ". 21�6, 2199 n. 9� (2018). 
 10.  See Brian Leopold, �ore&asting �hange� �9a/ining the �uture o) gri&ultural Data �ro&essors 
and �wnership Rights, 44 ". CORP. L. 403, 405 (2018) (describing move towards “big data”-driven “smart 
farming” and potential concerns). 
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resemble what has happened in farming.11  This short article, prepared for a 
symposium on agriculture and technology hosted by the 
outh �akota �aw 
	eview, argues that, as in the reconsideration of antitrust policy for data-rich 
platforms more generally,12 chickenization and data-monopsony reBuire steps 
towards preventing asymmetries in Big Data from augmenting market power.13  
,hile such an approach alone will not cure the ills of chickenization, they may 
prevent Big Data from worsening the condition. 
 

II.  A�RICU"TUR�, INCR�AS�D CONC�NTRATION, AND 
“C�ICK�NI/ATION” 

 
The U.S. economy has seen increased consolidation and concentration across 

a variety of industries during this century.14  Agriculture has not been an exception 
to this trend.15  Across a variety of subsectors, agriculture has seen increased 
concentration in recent years.16  Between ���� and ���, the share of the market 
controlled by the four largest soybean purchasing companies increased from ��� 
to ���.1�  Similarly, the share held by the four largest beef processors increased 
from ��� to ���.18  A series of mergers between agricultural chemical firms in 
��� and ��� led to three firms holding ��� of the U.S. corn seed market and 
��� percent of the world pesticide market.19 

The trend towards increased concentration in U.S. agriculture has continued 
despite warnings early last decade about what has been called “chickenization”: 
the transformation of agriculture into a top-down, contract-based vertically 
integrated system in con;unction with increased concentration among 
intermediaries between the farmer and the end consumer.20  The word derives 
from the fact that this process took place first in the chicken industry, driven by 
intermediaries with high market share such as Tyson and Perdue.21  In reality, 
chickenization involves three different, interconnected phenomena.  

 
 11.  See� e�g�, REBECCA GIBLIN � CORY �OCTOROW, CHOKEPOINT CAPITALISM (Scribe 2022) 
(arguing that !nternet platform- and data-driven “chickenization” has already come to a range of creative 
industries). 
 12.  STAFF OF H. COMM. ON the "udiciary, H. Subcomm. on Antitrust, Com. � Admin. L., 11�th 
Cong., !nvestigation of Competition in �igital Markets: MA�ORITY STAFF REPORT AND 
RECOMMENDATIONS (Comm. Print 2020), https:��perma.cc�P4BK-B38�. 
 13.  See discussion in)ra Part !!! (analyzing how informational asymmetries increase as Big �ata 
enters these markets). 
 14.  See THOMAS PHILIPPON, THE GREAT REVERSAL, 84-85 (2019) (describing the data regarding 
increased concentration across a series of industries). 
 15.  Andrew Schwartz � Ethan Gurwitz, �ig �usiness Rules /eri&an gri&ulture<and �ongress 
Doesn@t See/ to �are, CTR. FOR AM. PROGRESS (May 16, 2018), https:��perma.cc�9.2"-.BW1. 
 16.  �d� 
 1�.  �d�  
 18.  �d� 
 19.  �d�; "ames M. Mac�onald, �ergers in Seeds and gri&ultural �he/i&als� "hat �appened�, 
AMBER WAVES MAG. (Feb. 15, 2019), https:��perma.cc�4&RT-.19A. 
 20.  "ennifer 8. Lee, �yson@s ?�hi&keni;ation@ o) �eat �ndustry �urns �ar/ers into Ser)s, THE 
SPLENDID TABLE (Feb. 21, 2014), https:��perma.cc�8R.5-"50W; LEONARD, supra note 1, at 145� 
 21.  See LEONARD, supra note 1. 
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Intermediaries grow in market share as producers and buyers.22  They vertically 
integrate with farmers by contract.23  In con;unction, preexisting market 
processesMfor example, a regional auction or a spot marketMfor meat or produce 
are displaced by these vertical relationships with a few powerful intermediaries.24 

Indeed, these changes took hold in the chicken industry starting in the middle 
of the last century.25  In ����, there were �.� million U.S. poultry farms, most of 
them operating independently.26  Now there are approximately �,���, virtually 
all operating under contracts that virtually integrate them with a handful of 
intermediaries such as Tyson Foods, Sanderson, Pilgrim’s Prime, Koch Foods, 
and Perdue.2�  As of ��, these five firms controlled about ��� of the U.S. 
chicken market.28  The level of vertical integration combined with high market 
shares has enabled the construction of, for example, internal tournament systems 
among Tyson’s suppliers, under which lower-ranked performers earn less 
compensation and are weeded out.29  �aving been locked into a particular 
intermediary’s production ecosystem by contract, they cannot easily seek a better 
alternative if they start to slip in the tournament rankings.30  This market structure 
has largely displaced the prior system of independent poultry farmers free to buy 
or sell chickens to whom they want� their birds are under long-term contracts with 
the large intermediaries.31 

To be fair, these changes have had some benefits for consumers.  As 
producers have noted, the poultry industry was transformed into one that 
“produc0es1 meat for almost the price of bread.”32  Consumers have en;oyed the 
benefits of lower cost poultry, pork and beefMthough recent rises in price and 
antitrust investigations have raised Buestions about whether consumer benefits 
will continue.33  This kind of compensation might strengthen the intermediaryM
 
 22.  �d� at 98-111 (describing growth of chicken processors’ market share via acEuisition of 
competitors). 
 23.  �d� at 120-22 (describing imbalance of power between processors and producers leading to 
contract-based “tournament” among the latter to survive as suppliers). 
 24.  �d� at 20�-21 (describing auctions and cash markets for cattle being displaced by vertical 
contracting with processors). 
 25.  See MCKENNA, supra note 2, at 58-�3. 
 26.  �d� at 66. 
 2�.  �d� 
 28.  Michael Sainato, ?� �an@t �et %ove "ater@� �ow /eri&a@s �hi&ken �iant �erdue �ontrols 
�ar/ers, THE GUARDIAN (Mar. 14, 2020), https:��perma.cc�M�8S-M1RL. 
 29.  See LEONARD, supra note 1, at 120-22. 
 30.  See Sainato, supra note 28. 
 31.  �d� (reporting that fewer than 10� of U.S. poultry producers can do so due to eLclusive 
contracts). 
 32.  MCKENNA, supra note 2, at 6� (Euoting the poultry company Arbor Acres’s Henry Saglio); 
Anahad '’Connor, �enry Salgio� 
�� ?�ather@ o) �oultry �ndustry, &.1. TIMES (�ec. 21, 2003), 
https:��perma.cc�C13C-8F�2 (describing how chicken breeder’s efforts transformed chicken from 
“probably the most eLpensive meat you could buy” before his efforts to “one of the least eLpensive 
meats”). 
 33.  See Matthew Perlman, "hy D��@s �hi&ken �ri&e��i9ing �ro%e �i;;led �ut, LAW360 ('ct. 19, 
2022) https:��perma.cc�2MTP-LF2B (describing probe that led to guilty plea and �10�.9 million criminal 
fine from Pilgrim’s Pride, a large chicken processor, but failed to obtain convictions against industry 
eLecutives as individual criminal defendants).  There is ongoing civil antitrust litigation in the pork and 
beef industries.  "oyce Hanson, �ourt �ks �	�� S/ith)ield Deal in �ork �ri&e��i9ing Suit, LAW360 (&ov. 
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e.g., Tyson versus PerdueMby driving down costs of supply, though perhaps at 
the cost of poultry farmers.  Actionability under current antitrust law depends on 
four considerations.  First, whether the changes wrought by chickenization are a 
problem depends on (i) whether the intermediaries have monopsony power (for 
example in a relevant geographic or product market) and (ii) whether their conduct 
can be appropriately characterized as predatory or exclusionary.34  On the 
intermediaries’ consumer side, (iii) sufficient competition between intermediaries 
could force them to reduce prices to consumers, rather than pocketing the 
reduction in poultry acBuisition costs for the intermediaries’ shareholders.  Finally, 
and crucially, there is the Buestion of (iv) whether gains to the consumer side of 
the intermediaries should be weighed against losses to the supplier side, even 
when the latter is harmed by the predatory or exclusionary exercise of monopsony 
power. 

In fact, Buestions about chickenization go beyond the poultry industry.  
Increases in intermediary concentration and shifts to vertical integration in 
contracting have also taken place in the U.S. pork and beef industries.35  Despite 
some significant differences in the reproductive lives of these animals and the 
scalability of their production, intermediary concentration and vertical integration 
via contact have taken similar hold as in the poultry industry.36  Relatedly, this has 
changed market mechanics.  In the pork industry, a few large intermediaries, such 
as Smithfield, �ormel, JBS
Cargill, and Tyson, have replaced auctions and spot 
markets with long-term contracts for hogs.3�  These four firms account for almost 
three-Buarters of U.S. hog processing.38 

Similar concentration and vertical concentration have taken place in the beef 
industry, notably drawing an antitrust class action.39  Though the suit has been 
recently dismissed,40 its allegations about market mechanics in the beef industry 
were interesting.  The cattle ranchers’ trade association alleged that the processors 
reBuired a “Bueueing protocol” in which the ability of ranchers to solicit bids from 

 
10, 2022), https:��perma.cc�L"6F-MM6R (describing preliminary >udicial approval of a seventy-five 
million dollar settlement between Smithfield Foods, !nc. and consumer indirect purchasers, and noting 
that the “sprawling litigation” is “ongoing”); Chris Clayton, �ed �attle Lawsuit gainst �ig �our, 
PROGRESSIVE FARMER (&ov. 21, 2022), https:��perma.cc�A8C0-B23B (describing ongoing proceedings 
in “what is becoming one of the largest and most complicated antitrust cases against the country’s four 
largest 3beef4 packers”). 
 34.  See discussion in)ra Part . (commenting on the U.S. pork and beef industries’ intermediary 
concentration and shifts towards vertical integration).  “Predatory” and “eLclusionary” are terms of art in 
antitrust law.  
 35.  LEONARD, supra note 1, at 190-22�. 
 36.  Chickens’ egg laying and ability to cohabit in confined spaces is much greater than with swine 
and their broods.  Even more notably, cows typically bear only a single calf, taking roughly a year to do 
so.  �d� 
 3�.  �d� at 203-04 (describing effects on market structure and price discovery). 
 38.  Tom Philpott, �a&on is %out to �et �ore �9pensive, MOTHER "ONES ("uly 8, 2015), 
https:��perma.cc�5&2H-6LLF. 
 39.  "oe Fassler,  �ew Lawsuit &&uses the =�ig �our> �ee) �a&kers o) �onspiring to �i9 �attle 
�ri&es, THE COUNTER (Apr. 23, 2019, 4:55 PM), https:��perma.cc�10�5-856U. 
 40.  Todd &eeley, �attle �ri&e �onspira&y Suit Dis/issed, PROGRESSIVE FARMER ('ct. 5, 2020), 
https:��perma.cc�CHK2-5W2G.  



MehraFINAL.docx (Do Not Delete) 10/4/23  9:00 PM 

506 S� �� D��� L" R�!��" 3.ol. 68 

buyers was limited in several ways.41  Fundamentally, this protocol shaped the 
relationship between ranchers and buyers by instituting a stepwise algorithm.42  
Ranchers who received a bid from a processor, by contract, were prevented from 
“shopping” that bid to other processors to try to induce a higher bid.43  Then, if a 
rancher passed on a bid, they were reBuired to inform the next bidder of it and 
could only accept a bid of -���, where the first bid was -.44  The first bidder 
would then have a right of first refusal at -���.45  Finally, the winning bidder 
would then have an “option” to buy, as opposed to being obligated to do so.46  The 
potential for these restrictions to reduce competition among buyers may be 
particularly of concern given the high value and relatively short window for 
economically bringing cattle to market.4� 

Chickenization is not limited to meat.48  Indeed, similar trends have been 
observed in the production of potatoes, as well as potentially to grains, legumes 
and vegetables.49  Moreover, some argue that similar trends are spreading 
throughout the rest of the U.S. economyMeven that Amazon is “chickenizing” its 
suppliers and workers.50  The gist of such arguments is that concentration plus 
contract can displace prior market mechanisms, and that powerful intermediaries 
can become market shapers rather than market participants.51  Indeed, ;ust as firms 
with market power can become “price makers” rather than “price takers,” they can 
also become “law makers” rather than “law takers,” effectively creating the new 
rules under which competition, to the extent it takes place, will happen. 
 

III.  BI� DATA COM�S TO A�RICU"TUR� 
 
As much concern as chickenization has already engendered, technological 

trends might raise even more alarm.  ,hile concentrated intermediaries have 
already imposed significant buyer control on their suppliers via contract, they may 
be able to further leverage that control via Big Data and related technologies.  In 
general, sellers possess more information than buyers about the sub;ect of their 
transaction.  ,hile buyers can try to protect themselves, this informational 

 
 41.  See id� 
 42.  See id� 
 43.  See id� 
 44.  Fassler, supra note 39. 
 45.  �d� 
 46.  �d� 
 4�.  See LEONARD� supra note 1, at 190. 
 48.  Candace Krebs, �hi&keni;ation� �ow �ar �an !erti&al �ntegration �o�, in SOY PERSPECTIVES 
8-9 (Mar. 2019), https:��perma.cc�E"3G-"LW5 (considering spread of concentration and vertical 
integration via contracts to potatoes and potential for chickenization in grain and soybean industries). 
 49.  �d�  
 50.  See Robin Kaiser-Schatzlein, �onopolies �ake �heir �wn Rules, THE &EW REPUBLIC ("uly �, 
2020), https:��perma.cc�A8W0-S.F8 (describing and applying arguments in �reak@e/  p, a book by 
2ephyr Teachout). 
 51.  See id� 
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asymmetry is a longstanding sub;ect of contract law.52  �owever, the increased 
ability to collect and process data may reduce this asymmetry.  ,hile we might 
normally see transparency as beneficial, it could have the potential to exacerbate 
the exercise of market power by concentrated intermediaries.  Several nascent 
technologies could have such results. 
 

A.  S�AR� FAR�I� 
 
Smart farming (also referred to as “precision farming” or “digital 

agriculture”) has been defined as the application of technology to agriculture to 
minimize waste and boost productivity.53  In particular, by monitoring inputs, such 
as soil, irrigation, pest control, and others, and analyzing the responsiveness of 
outputs, such as yield, better, more cost-effective utilization strategies can be 
developed.54  Measurements can be gathered via a variety of fairly longstanding 
technologies, including drones, video cameras, and �PS devices.55  Additionally, 
the burgeoning Internet of Things promises to accelerate the growth of smart 
farming. 
 

B.  THE I�ERE� �� THI�� (“I�T”) 
 
IoT generally takes the form of a network of interconnected devices that can 

communicate with each other.56  Depending on the device’s capabilities, it can 
collect various sorts of data about its operating environment, and an array of 
devices can gather multiple data points on various different parameters.  The 
growth and improvement of such devices has been stunning in recent years, with 
significant reductions in cost, power consumption, and size.5�  Moreover, 
increased connectivity with the internet has created the capacity to collect and 
process the data such devices collect.58 

IoT architecture, like information technology architecture generally, is 
freBuently described in terms of layers, building up from perception to transport 
and then to processing and application.59  In the agricultural context, for example, 
 
 52.  See� e�g�, 2 "AMES KENT, COMMENTARIES ON AMERICAN LAW 491 (3d ed. 1836) (describing a 
Roman case involving a corn merchant from AleLandria (Egypt) arriving by ship in Rhodes (now Greece) 
during a time of famine and whether he was reEuired to disclose to sellers that there was an abundance of 
corn in AleLandria and many more merchants’ ships coming behind him).  
 53.  See &IKOLA M. TRENDOV ET AL., FOOD � AGRIC. 'RG. OF THE U.&., �IGITAL TECHNOLOGIES 
IN AGRICULTURE AND RURAL AREAS 1-2, https:��perma.cc�R4�"-4FLT. 
 54�  See id� 
 55.  See id� 
 56.  Scott R. Peppet, Regulating the �nternet o) �hings� �irst Steps �oward �anaging 
Dis&ri/ination� �riva&y� Se&urity� and �onsent, 93 TE#. L. REV. 85, 8�-89 (2014). 
 5�.  �d� 
 58.  �d� at 113 (describing eLamples of sensors with such connectivity). 
 59.  See� e�g�, Phil Goldstein, "hat is �o� r&hite&ture� and �ow Does �t �na%le S/art �ities�, 
STATETECH ("une 16, 2021), https:��perma.cc�6F&3-A05� (describing conventional understanding of !oT 
architecture as involving 4 layers: the sensor or sensing layer, the network layer, the data processing layer, 
and the application layer).  
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perception may be done by sensors that monitor growth or condition, with network 
protocols enabling the transport of this data to a computer that processes and 
analyzes that data, yielding an application step, for example, disease control or 
feed ad;ustment.60  ,hile this data promises to improve the efficiency of farming, 
it can also yield a great deal of highly granular information about the costs 
involved.61  Knowledge of this information by buyers, such as high-market share 
agricultural intermediaries, could bolster their bargaining leverage. 
 

C.  R���-SELLI� 
 
An additional set of technologies could exacerbate existing monopsony 

power.  The combination of mass data collection, increased connectivity and 
algorithmic processingM“robo-selling”Mcan make price fixing more feasible and 
more robust.62  Potentially, it could even facilitate higher pricing, even in the 
absence of an agreement of the sort antitrust law traditionally has reBuired, via 
algorithmic collusion.63 

In the context of an industry with a few powerful intermediaries who already 
integrate suppliers vertically via contract, the increased ability to monitor, process, 
and respond to competitors’ pricing could be good or bad.  Price discovery fosters 
efficiency.  �owever, increased transparency can also promote tacit collusion and 
parallel behavior.  ,hile this is an area that is currently under significant study,64 
the allegations of the cattle ranching trade association’s antitrust lawsuit suggest 
a willingness of intermediary processors to reshape market mechanisms in ways 
adverse to producers via algorithms, albeit lower-tech ones.65 
 

I+.  C�ICK�NI/ATION B�.OND FARMIN� 
 
,hile this article focuses on chickenization in agriculture, these 

developments in agriculture should cause concern in other sectors.  Specifically, 
the mix of intermediary concentration, vertical restraints, and technological 
development has allegedly fostered higher prices, both explicitly via price fixing 
and via tacit collusion.66  In a series of ongoing antitrust cases, American poultry, 
pork, and beef farmers have alleged that the concentrated intermediary sector 

 
 60.  See Barnaby Lewis, �ow S/art �ar/ing is �hanging the �uture o) �ood, !S' ("une 15, 2022), 
https:��perma.cc��H5L-B)0G (describing these applications). 
 61.  �d� 
 62.  See Salil K. Mehra, ntitrust and the Ro%o�Seller� �o/petition in the �i/e o) lgorith/s, 100 
MINN. L. REV. 1323, 1363-64 (2016). 
 63.  �d� 
 64.  See Emilio Calvano et al., �rote&ting �onsu/ers )ro/ �ollusive �ri&es due to �, SCIENCE 
(&ov. 2�, 2020), https:��perma.cc�60"&-PW2C. 
 65�  See supra Part !! and accompanying teLt (eLplaining the increased concentration in the cattle 
ranching industry through the use of algorithms). 
 66.  For eLamples, see the U.S. �'" indictments of chicken price-fiLers and its investigation of beef 
(2019-ongoing).  There is ongoing litigation in Pork�Agri Stats (�. Minn. 2019), Cattlemen�Agri Stats (�. 
Minn. 2019), and Poultry�Agri Stats (�. Md. 2020). 
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(meat processors) use software-powered information exchange services, such as 
“Agri Stats,” to enhance their monopsony power, keeping prices paid to farmers 
low.6�  Moreover, a series of related allegations suggest that Agri Stats also serves 
“as a kind of digital evolution of the proverbial smoke-filled rooms where 
collusive schemes” lead to higher retail prices to consumers for processed meat.68 

In part, Agri Stats’s role results from affirmative government policy.  In 
���, the DOJ and the Federal Trade Commission (“FTC”) ;ointly announced that 
they would permit “reasonable” information exchanges.69  ,hile this 
announcement was not sector-specific, it was Buite relevant to agriculture and Agri 
Stats.�0  The agencies created what they termed a “safety zone” for data exchanges 
that fulfilled several conditions: the data exchanges were managed by a third party 
and not a firm providing the data, and the data contained was more than three 
months old, not readily traceable to each provider, and not heavily sourced from 
a particular provider.�1  �iven the focus on Agri Stats’s role in facilitating 
collusion, the FTC and DOJ should consider whether their safety zone is too risky 
for competition. 

That said, reexamining the safety zone may be necessary, but not sufficient, 
to deal with data-driven monopsony.  Moreover, looking beyond meat and Agri 
Stats, intermediary platforms have grown in a variety of industries.�2  Most 
notably, the past decade has seen the rapid rise of so-called sharing economy 
platforms, some of which have seen supercharged growth due to the pandemic.�3  
In areas such as ridesharing (Uber, "yft), meal delivery (�rubhub, Postmates, 
Deliveroo), and others, a few firms have emerged, with one or two often 
dominating a metropolitan area.�4  "ike the meat processors and their data 
services, these firms may have the ability to coordinate with “digital smoke-filled 
rooms” to chickenize their suppliers, and, on their customer side, simultaneously 
foster increased retail prices. 

Specifically, the combination of concentrationMa few platforms in any given 
fieldMplus vertical integration and control could cause the chickenization of not 
;ust farmers but gig workers.  Technological advances in surveillance could shift 
 
 6�.  ELamples of antitrust cases against meat processors that also involve allegations concerning 
Agri Stats include: Complaint, United States v. Cargill Meat Solutions Corp., 1:22-cv-01821-ELH (�. 
Md. "uly 25, 2022); �n re Turkey Antitrust Litig., &o. 19 C 8318, 2022 WL �9�180, at �1 (&.�. !ll. Mar. 
16, 2022); "ien v. Perdue Farms, !nc., &o. 1:19-C.-2521-SAG, 2020 WL 5544183, at �2 (�. Md. Sept. 
16, 2020); �n re Pork Antitrust Litig., 495 F. Supp. 3d �53, ��5 (�. Minn. 2020). 
 68.  Christopher Leonard, �s the �hi&ken �ndustry Rigged�, BLOOMBERG BUSINESSWEEK (Feb. 15, 
201�), https:��perma.cc��3AS-E&C& (describing farmer and consumer advocate concerns about the use 
of Agri Stats by intermediaries and the resulting effects). 
 69.  The announcement was made via an FTC official blog post.  Michael Bloom, �n)or/ation 
�9&hange� �e Reasona%le, FTC: COMPETITION MATTERS BLOG (�ec. 11, 2014), https:��perma.cc�)2S2-
0KW2. 
 �0.  �d� 
 �1.  �d� 
 �2.  Salil K. Mehra, �ri&e Dis&ri/ination�Driven lgorith/i& �ollusion� �lat)or/s )or Dura%le 
�artels, 26 STAN. ".L. BUS. � FIN. 1�1, 1�3 (2021) (describing the rapid growth of such data-driven 
intermediaries). 
 �3.  �d� 
 �4.  �d� at 212-13. 
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the returns from platform-based gig work, and possibly other fields, away from 
workers and towards a few oligopolists.  ,hile the tech-supercharged vertical 
control alone may not cause this outcome, the interaction between that control and 
industry concentration bear watching.  As a result, renewed antitrust concern 
focused on the chickenization of the meat industry may have broader implications. 
 

+.  ANTITRUST’S RO"� 
 
Technological change could exacerbate existing buyer power in agriculture.  

�owever, to date, antitrust has played a limited role regarding chickenization and 
monopsony, and understandably, almost no role concerning data-powered 
monopsony.  That said, chickenization has drawn notable antitrust concern, if 
relatively little concrete action.  President Obama’s administration convened a 
series of ;oint DOJ
DOA hearings focusing on disfunction and manipulation of 
agricultural markets.�5  ,hile well-intentioned, they are largely regarded to have 
had little impact, in part due to well-mobilized lobbying efforts aimed at stemming 
the reinvigoration of antitrust in this area.�6 
 

A.  M������ A� I�ER�E�IARIE� 
 
Antitrust commentators have directed renewed concern at monopsony power, 

as well as the role of intermediaries.��  As a result of new empirical learning, much 
of this attention has focused on labor market monopsony.�8  In particular, 
commentators argue that employers’ market power enables the purchase of 
workers’ labor at under-competitive prices, calling for increased antitrust attention 
and labor market regulation.�9 

In the agricultural sector, the case is analogous but more difficult.  It is 
analogous to the labor market examples because of the potential for abuse of 
monopsony power by buyers.  But conceptually, it may be more difficult� 
opponents of labor market monopsony can point to pro-unionization labor law and 
minimum wage regulation as legislative antipathy to buyer power.  "acking such 
endorsement, agriculture will have to make a more complex case about reduced 
 
 �5.  Alan Guebert, �igger and �igger and � � � , TRI-STATE LIVESTOCK &EWS (Apr. 16, 2012), 
https:��perma.cc�6WF3-1W9". 
 �6.  �d�; see LEONARD� supra note 1, at 2�9-303. 
 ��.  See� e�g�, Candice 1andam Riviere, �he Legal �auses o) La%or �arket �ower in the  �S� 
gri&ulture Se&tor, 88 U. CHI. L. REV. 1555, 1565 (2021) (describing recent focus by the U.S. �'" and 
FTC on monopsony power over labor, including its eLercise or augmentation via intermediaries). 
 �8.  See !oana Elena Marinescu � Eric A. Posner,  �roposal to �nhan&e ntitrust �rote&tion 
gainst La%or �arket �onopoly, ROOSEVELT !NST. (�ec. 21, 2018), https:��perma.cc�C9F2-9US); Hiba 
Hafiz, La%or ntitrust@s �arado9, 8� U. CHI. L. REV. 381 (2020). 
 �9.  See ERIC POSNER, HOW ANTITRUST FAILED WORKERS 53 (2021) (describing how reinvigorated 
antitrust enforcement in the past five years has led first to allegations that Perdue, Tyson, and other 
processors fiLed the prices they paid poultry farmers and then subseEuently to allegations that these poultry 
processors also fiLed the wages that they paid their employees); Hafiz, supra note �8, at 388-91 (arguing 
that a “new labor antitrust” movement may be able to redress the harms to workers of employer 
monopsony that lowers wages). 
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incentives for investment and innovation.  Antitrust law should create conceptual 
space for this debate.  Moreover, debates about the desirability of trading off one 
side of a platform against another should be extended to discussions about 
intermediaries in agriculture. 
 

B.  +ER�I�AL RE��RAI�� 
 
Recently, there have been calls to strengthen antitrust law’s scrutiny of 

vertical agreements.80  ,hile the Chicago School successfully convinced the 
federal courts to modify antitrust’s per se hostility to vertical restraints, since they 
could be pro- or anticompetitive, increasingly, the courts are un;ustifiably treating 
verticality almost as an indicator of per se legality.81 

This debate should be extended to data-monopsony in the agricultural sector.  
Because vertical agreements can be anticompetitive, special attention should be 
paid to their actual impact in agriculture.  Moreover, as discussed, the increased 
availability and processing of data could enhance the power of these vertical 
agreements.82  In particular, antitrust enforcers should direct their focus at whether 
concentration among intermediaries means that these vertical agreements are 
hurting competition, either on the supplier (farmer) or buyer (consumer) side.  For 
example, they may be enhancing monopsony power on the supplier side.  
Alternatively, the consumer side could be in;ured through reduced Buality or 
increased prices.  The latter could occur even in the event monopsony power is 
being enhanced if the existing level of competition among intermediaries is not 
sufficient to force cost savings to be passed on to consumers. 
 

C.  C��E�RA�I� THRE�H�L�� 
 
Big data, the Internet of Things, and Robo-selling provide more control, and 

more transparency, to those firms that can take advantage of these technologies.83  
"arge intermediaries such as Tyson, Perdue, and similar firms are more likely to 
be early adopters, and to make more significant use of these developments. 

All things being eBual, technologies that enhance monopsony or monopoly 
power make that power more concerning.  To the extent that these changes make 
tacit collusion and parallel conduct more likely, enforcement agencies would do 
well to reconsider whether the existing level of toleration for mergers in the 
agricultural sector is appropriate. 
 
 
 80.  "onathan Baker et al., �ive �rin&iples )or !erti&al �erger �n)or&e/ent �oli&y, 33 ANTITRUST 
12, 1� (2019); Steven Salop, �nvigorating !erti&al �erger �n)or&e/ent, 12� 1ALE L. ". 1962 (2018). 
 81.  See �. �aniel Sokol, �he �rans)or/ation o) !erti&al Restraints� �er Se �llegality� the Rule o) 
Reason� and �er Se Legality, �9 ANTITRUST L.". 1003 (2014). 
 82.  See supra Part !!! and accompanying teLt (describing how technology may lead to increased 
market power by concentrated intermediaries).  
 83.  See supra Part !!! and accompanying teLt (discussing how Big �ata has arrived in agriculture, 
seemingly to the advantage of a few). 
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+I.  CONC"USION 
 
The changes, trends, and proposals set forth in this paper are necessarily 

tentative.  There is relatively little case law in this area, and the interaction between 
Big Data, markets, and antitrust is still a nascent field.  That said, the ability of 
increased data collection and processingMand its asymmetryMto allow contracts 
to displace traditional market mechanisms bears scrutiny, particularly in the 
agricultural sector, even if “chickenization” there is ;ust the canary in the coal 
mine for the rest of the economy. 
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A NEW ENTRY INTO THE ANTICANON OF INDIAN LAW: OKLAHOMA 
V. CASTRO-HUERTA AND THE ACTUAL STATE OF THINGS 

 
BRYCE DRAPEAUX† 

 
Criminal jurisdiction in Indian country is complex and has generally been 

controlled by the federal government and the tribes.  State involvement in this 
realm has traditionally been limited and subject only to congressional plenary 
authority in Indian affairs.  But the Supreme Court in Oklahoma v. Castro-Huerta 
ruled that states hold concurrent jurisdiction with the federal government over 
non-Indian crimes against Indian victims in Indian country—undermining 
congressional plenary power and reshaping the criminal jurisdictional framework 
in Indian country.  In doing so, the Supreme Court erroneously altered 
fundamental canons that have shaped the foundation of Indian law since the 
country’s origin.  This article analyzes the ruling in Castro-Huerta and highlights 
how the Supreme Court veers sharply from well-established precedent.  And as 
the Supreme Court endorsed state sovereignty over tribal sovereignty, it left much 
uncertainty surrounding the deeply-rooted canons that were blatantly 
disregarded.  Further, history proves that when a state assumes criminal 
jurisdiction in Indian country, it negatively effects Indian nations and their 
citizens.  The evidence suggests that the Supreme Court’s decision in Castro-
Huerta will perpetuate dangerous conditions in Indian country.  Finally, this 
article closes with a discussion of the likely on-the-ground effects in Indian 
country after the Supreme Court’s decision in Castro-Huerta, including the 
necessary collaboration that must be undertaken between all three sovereigns in 
order to prioritize the public safety of tribal and other citizens. 
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I.  INTRODUCTION 
 
S7<1e the 4ou<27<5 o4 th7s 1ou<trG� Amer71a< I<27a< tr70es have 0ee< 

1o<2em<e2 to a< am075uous a<2 o4te< >er>leF7<5 >os7t7o< E7th7< the Amer71a< 
1o<st7tut7o<al sGstem.�  Rou5hlG tEo hu<2re2 Gears a5o� 7< Ehat has 0ee< 1alle2 
the JMarshall tr7lo5G�K2 Ch7e4 Just71e Joh< Marshall a447rme2 some o4 the most 
s75<7471a<t hallmarks o4 I<27a< laE.3  A<2 althou5h these hallmarks have mostlG 
e<2ure2 throu5h the >rese<t 2aG� the 1ases relG7<5 o< them have 0ee< su08e1te2 to 
ma<G 7<ter>retat7o<s.4  Th7s has 1reate2 a 8ur7s271t7o<al maHe 7< I<27a< laE that 7s 
274471ult 4or most 4olks� 7<1lu27<5 tr70es� to <av75ate.�  Tra27t7o<allG� the 4e2eral 
5over<me<t a<2 the tr70esI<ot the statesIhave 1o<trolle2 1r7m7<al 8ur7s271t7o< 
7< I<27a< 1ou<trG.�  State 7<volveme<t 7< matters o4 tr70al 8ur7s271t7o< has 
tra27t7o<allG 0ee< Eell-2el7<eate2 0G 4e2eral statutes�� 0e57<<7<5 E7th the 

 
 �.  United States v. Kagama, ��� U.S. 3��, 3����2 ������ �stating that P0t1he relation of the Indian 
tribes living within the borders of the United States . . . has always been an anomalous one, and of a 
complex characterQ�. 
 2.  Johnson v. "SIntosh, 2� U.S. �� ,heat.� �43 ���23�; Cherokee Nation v. �eorgia, 30 U.S. �� 
Pet.� � ���3��; ,orcester v. �eorgia, 3� U.S. �� Pet.� ��� ���32�.  
 3.  See )e0e4a..; Ann �. Tweedy, �o00e%ti0) the Dot5 etwee0 the �o05titutio0� the �a45ha.. 
�4i.o);� a0& �0ite& State5 v� La4a
 �ote5 �owa4& a .ue24i0t (o4 the �e:t Le)i5.ative Re5to4atio0 o( �4i$a. 
Sove4ei)0t;, 42 U. "I��. J.L. '�F��M ���, ��3 �200�� 0hereinafter Tweedy, �o00e%ti0) the Dot51 
�explaining that Pthe Trilogy decisions do, in many ways, provide a view of tribal sovereignty that is 
functionally robustQ�.  
 4.  �rank Pommersheim, De/o%4a%;� �iti<e05hi2� a0& �0&ia0 Law Lite4a%;
 So/e �0itia. �hou)ht5, 
�4 T.". C��L�Y L. '�!. 4��, 4�� ������ 0hereinafter Pommersheim, �0&ia0 Law Lite4a%;1.  
 �.  See Philip P. �rickey, S%ho.a45hi2� �e&a)o);� a0& �e&e4a. �0&ia0 Law, �� "I��. L. '�!. ����, 
�20��02 ������ 0hereinafter �rickey, �e&e4a. �0&ia0 Law1 �describing how Pfederal Indian law is highly 
complicated and often inconsistent0,1Q and freBuently elicits Pextreme mental gymnasticsQ during its 
analysis�.   
 �.  �ederal law defines PIndian countryQ under �� U.S.C. M �����  

0e1xcept as otherwise provided in sections ���4 and ���� of this title, the term 
PIndian countryQ, as used in this chapter, means �a� all land within the limits of any 
Indian reservation under the ;urisdiction of the United States �overnment, 
notwithstanding the issuance of any patent, and, including rights�of�way running 
through the reservation, �b� all dependent Indian communities within the borders of 
the United States whether within the original or subseBuently acBuired territory 
thereof, and whether within or without the limits of a state, and �c� all Indian 
allotments, the Indian titles to which have not been extinguished, including rights�
of�way running through the same. 

�&�  See Alaska v. Native +ill. of +enetie Tribal �ov., �22 U.S. �20, �2� n.� ������ �P�enerally speaking, 
primary ;urisdiction over land that is Indian country rests with the �ederal �overnment and the Indian 
tribe inhabiting it, and not with the States.Q�; 5ee a.5o John ,. �illingham, �ath(i0&e4
 �4i$a.� �e&e4a.� 
a0& State �ou4t Su$,e%t �atte4 �u4i5&i%tio0a. ou0&5
 Suit5 �0vo.vi0) �ative �/e4i%a0 �0te4e5t5, �� AM. 
INDIAN L. '�!. �3, �� ����3� �examining the long�standing ;urisdictional framework in Indian country�. 
 �.  �eneral Crimes Act, �� U.S.C. M ���2�  

0e1xcept as otherwise expressly provided by law, the general laws of the United States 
as to the punishment of offenses committed in any place within the sole and exclusive 
;urisdiction of the United States, except the District of Columbia, shall extend to the 
Indian country.  This section shall not extend to offenses committed by one Indian 
against the person or property of another Indian, nor to any Indian committing any 
offense in the Indian country who has been punished by the local law of the tribe, or 
to any case where, by treaty stipulations, the exclusive ;urisdiction over such offenses 
is or may be secured to the Indian tribes respectively.   
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>r7<17>le e<2orse2 7< 1832 7< �orcester v. �eorgia:� that state laEs 1a< Jhave <o 
4or1eK 7< I<27a< 1ou<trG 2ue to tr70esM 7<here<t sovere75<tG.� 

So too has tr70al sovere75<tG 0ee< e<tre<1he2 E7th7< the 0a1k2ro> o4 the 
Su>reme CourtMs I<27a< laE >reem>t7o< a<alGs7s: that tr70al sovere75<tG shoul2 
0e res>e1te2 a<2 out o4 the stateMs rea1h u<less Co<5ress 2e172es otherE7se.�0  
A5a7<st th7s 0a1k2ro>� the >ro>er >reem>t7o< a<alGs7s 7s o<e >re2om7<ate2 0G 
statutorG 7<ter>retat7o<Ias are most 1ases 7<volv7<5 4e2eral I<27a< 1r7m7<al 
laEI7< or2er to 2eterm7<e JEhether the eFer17se o4 state author7tG has 0ee< >re-
em>te2 0G o>erat7o< o4 4e2eral laE.K��  U<2e<7a0lG� the CourtMs 2e17s7o< 2e>arts 
su0sta<t7allG 4rom 0as71 I<27a< laE >reem>t7o< a<alGs7s� a<2 thus 57ves mu1h 
4re75ht to the remark o44ere2 0G Ph7l7> Fr71keG� the re<oE<e2 I<27a< laE >ro4essor� 
that Jthe >re1e2e<t7al e44e1t o4 4e2eral I<27a< laE 2e17s7o<s 7s o4te< Eeak.K�2  The 
2	22 2e17s7o< 7< Oklahoma v. Castro-Huerta�3 e>7tom7Hes th7s remark� 
1o<s72er7<5 hoE the Su>reme Court em>loGe2 su1h a< 7<<ovat7ve a>>roa1h 7< 7ts 
7<ter>retat7o< o4 su1h sem7<al 1ases�4 a<2 1o<5ress7o<al statutes�� that have 
>rov72e2 the 0e2ro1k o4 I<27a< laE s7<1e the 4ou<27<5 o4 the 1ou<trG.  S7<1e the 
Su>reme CourtMs eF>a<s7ve role 7< I<27a< laE has 0ee< 1hara1ter7He2 0G some as 
1o<trovers7al��� the 2e17s7o< here maG a22 4urther ske>t717sm to the le57t7ma1G o4 
the Court at a t7me Ehe< trust 7< the Court 7s at a< all-t7me loE.�� 

Just71e Ne7l Gorsu1hMs 27sse<t 7< Castro-Huerta 1a>tures Eell the 4ull >71ture 
o4 the true h7storG a<2 >re1e2e<ts o4 I<27a< laE a<2 the7r 4ou<2at7o<al 
u<2er>7<<7<5s� Eh7le 72e<t74G7<5 Ehere the ma8or7tG straGs 4rom 4u<2ame<tal 

 
�&�; "a;or Crimes Act, �� U.S.C. M ���3 �conferring ;urisdiction to the federal government with regard to 
certain, more serious, crimes occurring in Indian country�; Assimilative Crimes Act, �� U.S.C. M �3 
�making state law applicable to Indian country if there is no relevant federal statute with regard to the 
offense committed in Indian country�; Public Law 2�0, �� U.S.C. M ���2 amended by Indian Civil 'ights 
Act, MM 40��0�, 2� U.S.C. MM �32��2� �granting certain states criminal ;urisdiction in Indian country, and 
allowing other states to opt�in with tribal consent�; +iolence Against ,omen 'eauthoriKation Act, 42 
U.S.C. M �3�0� �20�3�, reauthoriKed in 2022 by 34 U.S.C. M �0�0� �permitting Indian tribes to assume 
some criminal ;urisdiction over non�Indians for certain domestic violence crimes committed against 
Indians in Indian country�; Tribal Law and $rder Act, Pub. L. No. ����2��, �24 Stat. 22�� �20�0� 
�expanding the punitive abilities of tribal courts across the country if those courts adhere to the opting�in 
provisions�.  
 �.  3� U.S. �� Pet.� ��� ���32�. 
 �.  �&� at �20. 
 �0.  See i&�; ,hite "ountain Apache Tribe v. Bracker, 44� U.S. �3�, �43 ����0� �asserting that 
Ptraditional notions of Indian self�government are so deeply engrained in 0the CourtSs1 ;urisprudence that 
they have provided an important Rbackdrop,S . . . against which vague or ambiguous federal enactments 
must always be measuredQ� �citing "cClanahan v. AriK. State Tax CommSn, 4�� U.S. ��4, ��2 ����3��.  
 ��.  4a%ke4, 44� U.S. at �43 �Buoting "oe v. Salish � Kootenai Tribes, 42� U.S. 4�3, 4�� �������.  
 �2.  See Philip P. �rickey, �a45ha..i0) �a5t a0& �4e5e0t
 �o.o0ia.i5/� �o05titutio0a.i5/� a0& 
�0te424etatio0 i0 �e&e4a. �0&ia0 Law, �0� HA�!. L. '�!. 3��, 43� ����3� 0hereinafter �rickey, 
�a45ha..i0) �a5t a0& �4e5e0t1.  
 �3.  �42 S. Ct. 24�� �2022�. 
 �4.  See !o4%e5te4, 3� U.S. at ���; 4a%ke4, 44� U.S. at �3�; ,illiams v. Lee, 3�� U.S. 2�� ������.  
 ��.  See 5u24a note � �outlining the statutes�.  The two statutes directly at issue in �a5t4o��ue4ta are 
�� U.S.C. M ���2 �2022� and �� U.S.C. M ���2 �2022�.  �42 S. Ct. at 24�4.  
 ��.  See �rickey, �e&e4a. �0&ia0 Law, 5u24a note �, at �20�. 
 ��.  See Jeffrey ". Jones, Su24e/e �ou4t �4u5t� �o$ �224ova. at �i5to4i%a. Low5, �ALL P �Sept. 
2�, 2022�, https�		perma.cc	DJ�P�HKNC.  
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1a<o<s that have 0ee< mostlG res>e1te2 0G the Su>reme Court 4or <earlG tEo 
hu<2re2 Gears.��  Th7s art71le 2oes <ot merelG re7terate Just71e Gorsu1hMs a2ama<t 
27sse<t� 0ut also >rov72es a 1o<trast7<5 a<alGs7s o4 the ma8or7tG a<2 27sse<tMs 
o>7<7o<s� a<2 57ves 4urther 1o<teFt o4 the >ra1t71al 1o<s72erat7o<sIthe a1tual state 
o4 th7<5sIo4 Ehat 1o<1urre<t state a<2 4e2eral 1r7m7<al 8ur7s271t7o< mea<s 4or 
I<27a< 1ou<trG.��  H7storG tells us that Ehe< states have 0ee< >erm7tte2 to assume 
8ur7s271t7o< 7< I<27a< 1ou<trG� 7t 1reates a 8ur7s271t7o<al e<v7ro<me<t that 
<e5at7velG a44e1ts reservat7o<s a<2 the Nat7ve Amer71a<s l7v7<5 there.20 

The 47ve-4our ma8or7tG 7< Castro-Huerta� authore2 0G Just71e  ava<au5h� 
>artlG reste2 7ts 2e17s7o< as o<e that E7ll hel> I<27a< tr70es a<2 reservat7o< 
1ommu<7t7es.2�  �ut the >ater<al7st71 overto<es are <oth7<5 <eE to I<27a< 
1ou<trG22 a<2 1a< 0e attr70ute2 to eFa1er0at7<5 the a1tual state o4 th7<5s there.23  
What makes the Court 0el7eve 7ts 2e17s7o< 7< Castro-Huerta E7ll >ro2u1e a<G 
s75<7471a<t 2744ere<1e 7< >rote1t7<5 I<27a< v71t7ms or em>oEer7<5 tr70es�24  I4 
Amer71a 7s trulG 7< a< era o4 tr70al sel4-2eterm7<at7o<�2� the CourtMs 2e17s7o< here 
e7ther 75<ore2 that >ol71G� or eve< Eorse� 2eterm7<e2 4or 7tsel4 a <eE >ol71G 4or 
4e2eral I<27a< laEIsometh7<5 more ak7< to le57slat7<5 4rom the 0e<1h.2�  I<2ee2� 
 
 ��.  �a5t4o��ue4ta, �42 S. Ct. at 2�0��2� ��orsuch, J., dissenting�.  
 ��.  See i0(4a Part + �proposing cooperative interactions between tribes and states while recogniKing 
tribal sovereignty�. 
 20.  See CA��L� ��LD����, T�� HA�!. P������ �N AM. INDIAN ���N. D�!. � ��� NA�I!� 
NA�I�N� C��., T�� P��IL� AND P���I�ILI�I�� �F �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA �� 
�2020� 0hereinafter ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA1 �explaining that tribes 
within states that assert criminal ;urisdiction under Public Law 2�0 criticiKe it for Plack of patrolling and 
response from local law enforcement, lack of cultural compatibility, and discrimination in the state ;ustice 
systemQ�; 5ee a.5o Carole �oldberg, �04ave.i0) �u$.i% Law �	�
 ette4 Late tha0 �eve4, 43 A.B.A. H M. 
'��. "A�. � �20��� 0hereinafter �oldberg, �04ave.i0) �u$.i% Law �	�1 �asserting that P0l1ocal authorities 
have sometimes failed to serve tribal communities and sometimes have reacted with excessive harshnessQ�.  
 2�.  See �a5t4o��ue4ta, �42 S. Ct. at 2�02 �suggesting Native Americans would be Psecond�class 
citiKensQ without Supreme Court intervention�.  
 22.  Several court decisions in Indian law have elicited paternalism and are supported with 
eurocentrism.  See "cClanahan v. State Tax CommSn of AriK., 4�� U.S. ��4, ��4 ����3� �stating that 
P�d�oubtful expressions are to be resolved in favor of the weak and defenseless people who are the wards 
of the nation, dependent upon its protection and good faithQ� �citing Carpenter v. Shaw, 2�0 U.S. 3�3, 3�� 
���30��; United States v. Joseph, �4 U.S. ��4, ��� ������ �portraying the Pueblo of Taos as PIndians only 
in feature, complexion, and a few of their habitsQ while determining whether the Pueblos were considered 
an PIndian tribeQ under to federal law�; United States v. Kagama, ��� U.S. 3��, 3�4 ������ �expressing 
how P0t1he power of the general government over these remnants of a race once powerful, now weak and 
diminished in numbers, is secessary 0sic1 to their protection, as well as to the safety of those among whom 
they dwellQ�; �: 2a4te "ayfield, �4� U.S. �0�, ������ ������ �explaining CongressSs Indian policy as 
encouraging the Indians Pas far as possible in raising themselves to 0the American1 standard of 
civiliKationQOimplying that the federal government knows what is best for Indian people�. 
 23.  See ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at �� �P,hen a 
system of ;ustice is widely viewed as unfair and illegitimate, citiKens are less inclined to obey the law and 
to cooperate with authorities.Q�.  
 24.  See )e0e4a..; i&� �explaining how state criminal ;ustice has functioned poorly in Indian country�.  
 2�.  The tra;ectory of Indian law has been besieged by a paradox of executive branch policies since 
the founding of the country Pthrough allotments and assimilation, Indian reorganiKation, termination, and 
the current phase of self�determination.Q  Pommersheim, �0&ia0 Law Lite4a%;, 5u24a note 4, at 4��.  
 2�.  See Thomas L. Jipping, Le)i5.ati0) (4o/ the e0%h
 �he �4eate5t �h4eat to �u&i%ia. 
�0&e2e0&e0%e, 43 S. T�#. L. '�!. �4�, �4� �200�� �asserting that P0l1egislating from the bench, another 
name for ;udicial activism, destroys the proper end of ;udging and, therefore, is the greatest threat to 
;udicial independenceQ�.  
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>ro5ress 7< state-tr70al relat7o<sh7>s 7s st7ll >oss70le a<2 <e1essarG 4or the 
>ros>er7tG o4 0oth sovere75<s� 0ut the CourtMs rul7<5 7< Castro-Huerta Eas a 
m7sse2 o>>ortu<7tG 4or tr70al <at7o<s a<2 states to more or5a<71allG 1olla0orate out 
o4 mutual res>e1t as sovere75<s u<2er the 1o<1e>t o4 1oo>erat7ve 4e2eral7sm.2�  
I<stea2� states are <oE em>oEere2 to 4urther 27sm7ss tr70al sovere75<tG as the 
Su>reme Court >rov72e2 the states E7th Get a<other 8ust7471at7o< to 7<4r7<5e u>o< 
the 1r7m7<al 8ur7s271t7o< o4 I<27a< tr70es.2� 

The hol27<5 7< Castro-Huerta m7<7m7Hes the 4ou<2at7o<al 1a<o< esta0l7she2 
7< �orcester: that tr70al sovere75<tG >reva7ls 7< matters 7<volv7<5 I<27a< 1ou<trG 
u<less 1learlG mo2747e2 0G Co<5ress.2�  A<2 7<stea2� re>la1e2 7t E7th a <eE 
Ja<t71a<o<K: that states have 8ur7s271t7o< 7< I<27a< 1ou<trG u<less state sovere75<tG 
7s >reem>te2 0G Co<5ress.30  Th7s 2e17s7o< E7ll l7kelG result 7< Eorse<7<5 
1o<27t7o<s 7< I<27a< 1ou<trG3� a<2 1asts a harroE7<5 sha2oE over Ehat rema7<s 
o4 tr70al sovere75<tG.  G7ve< the h7stor71allG 0um>G relat7o<sh7> 0etEee< states 
a<2 tr70es� a<2 the 1urre<t makeu> o4 the Su>reme Court a<2 >ote<t7al 4or 7ts 
lo<5ev7tG� the most >ra5mat71 re1ourse tr70al <at7o<s have 7s to lo00G Co<5ress 
a<2 2ema<2 that 7t restores the 1o<st7tut7o<al >r7<17>les a0ro5ate2 7< Castro-
Huerta to a1h7eve a 4a7rer sGstem o4 8ust71e.32  MerelG 1los7<5 our eGes a<2 ho>7<5 
Castro-Huerta 7s a o<e-o44 maG >rove to 0e 4ut7le.33 

 
 2�.  Cooperative federalism involves different governments �e.g., tribal and state� sharing 
responsibility and authority through cooperation and understanding for the betterment of all governments 
and citiKens involved.  See )e0e4a..; Philip J. ,eiser, �oo2e4ative �e&e4a.i5/ a0& it5 �ha..e0)e5, 2003 
"I��. S�. DCL L. '�!. �2�, �2��2� �2003� �providing an overview of cooperative federalism while 
focusing on state and federal cooperative federalism�.   
 2�.  See� e�)�, United States v. "cBratney, �04 U.S. �2�, �24 ������ �holding that the State of 
Colorado has ;urisdiction over crimes committed on tribal land by non�Natives�; $liphant v. SuBuamish 
Indian Tribe, 43� U.S. ���, 2�2 ������ �holding that tribes do not have ;urisdiction over criminal offenses 
committed by non�Natives on reservation land�.  
 2�.  See� e�)�, ,orcester v. �eorgia, 3� U.S. �� Pet.� ��� ���32� �creating a strong presumption 
against state ;urisdiction in Indian country�.  This canon is considered a Pclear�statement rule,Q because 
unless Congress clearly states otherwise, tribal sovereignty should be upheld.  See �rickey, �a45ha..i0) 
�a5t a0& �4e5e0t, 5u24a note �2, at 4�4��� �expressing how clear�statement rules are used sparingly by 
the Court in order to Pguard against the erosion of constitutional structures that are difficult to protectQ�.  
But the CourtSs dismissal of this foundational canon effectively dismantled the constitutional safeguard of 
the clear�statement rule established in !o4%e5te4.  See $klahoma v. Castro�Huerta, �42 S. Ct. 24��, 24�3 
�2022�. 
 30.  �a5t4o��ue4ta, �42 S. Ct. at 2�04.  The phrase Pnew entry into the anticanon of Indian lawQ was 
penned by Justice �orsuch in his dissent in �a5t4o��ue4ta.  �&� at 2�2� ��orsuch, J., dissenting�. 
 3��  See Carole �oldberg�Ambrose, �u$.i% Law �	� a0& the �4o$.e/ o( Law.e550e55 i0 �a.i(o40ia 
�0&ia0 �ou0t4;, 44 UCLA L. '�!. �40�, �423 ������ �dissecting the on�the�ground effects of state 
criminal ;urisdiction in Indian country� P,ith the tribe, the state, and the federal government all hobbled, 
at least partly, as a result of Public Law 2�0, the eruption of lawlessness was predictableQ�; 5ee a.5o Brief 
for National Indigenous ,omenSs 'esource Center et al., as Amici Curiae Supporting 'espondent at �0�
��, �a5t4o��ue4ta, �42 S. Ct. 24�� �No. 2��42�� 0hereinafter Brief for National Indigenous ,omenSs 
'esource Center1 �describing the effects of state criminal ;urisdiction in Indian country and the dysfunction 
it has created�.  
 32.  See +iolence Against ,omen 'eauthoriKation Act, 42 U.S.C. M �3�0� �20�3�, reauthoriKed in 
2022 by 34 U.S.C. M �0�0�.  Congress reauthoriKed this Act in 20�3 after an effective lobbying campaign 
by interested parties.  See vnovak,  io.e0%e �)ai05t !o/e0 �%t �o%u5 o( �eav; Lo$$;i0), $P�N S������ 
�"ay ��, 20�2�, https�		perma.cc	"2LB�,�4S. 
 33.  See )e0e4a..; David Hill et al., �4i$a. �hie(
 Castro�Huerta Ru.i0) i5 a0 �.a4/i0) �((4o0t to ou4 
Sove4ei)0t;� Sa(et;, .A���� N�"� �July �, 2022�, https�		perma.cc	K�"��22K� �P,e look forward to 
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I< a<alGH7<5 the Castro-Huerta 2e17s7o<� th7s art71le 0e57<s 0G 2es1r707<5 the 
4a1ts a<2 >ro1e2ural h7storG 7< Part II.34  I< Part III� th7s art71le >rov72es a< 
a11ou<t7<5 o4 >rev7ous 1o<5ress7o<al e<a1tme<ts a<2 Su>reme Court 
8ur7s>ru2e<1e surrou<27<5 4e2eral I<27a< 1r7m7<al laE.3�  Part IV retur<s to the 
Castro-Huerta 1ase to 2es1r70e the ma8or7tG a<2 27sse<t7<5 o>7<7o<s 4rom the 
Su>reme Court� a11om>a<7e2 0G a< a<alGs7s 271tat7<5 Eh71h o>7<7o<� the ma8or7tG 
or the 27sse<t� more 1loselG resem0les the 1o<troll7<5 laE.3�  F7<allG� Part V 57ves 
a< overv7eE o4 the l7kelG >ra1t71al 1o<s72erat7o<sIthe o<-the-5rou<2 a1tual state 
o4 th7<5sIo4 the Castro-Huerta 2e17s7o<.3� 
 

II.  FACTS AND PROCEDURAL HISTORY 
 
I< 2	15� V71tor Ma<uel Castro-Huerta� a <o<-I<27a<� Eas l7v7<5 o< the 

h7stor71 reservat7o< la<2s o4 the Cherokee Nat7o< 7< Oklahoma alo<5 E7th h7s E74e 
a<2 47ve-Gear-ol2 ste>-2au5hter.3�  O<e 2aG� h7s ste>-2au5hter� a< e<rolle2 
mem0er o4 the Easter< �a<2 o4 Cherokee I<27a<s� Eas rushe2 to the emer5e<1G 
room a<2 4ou<2 to 0e 1ruellG mal<our7she2.3�  Eve<tuallG� the State o4 Oklahoma 
1har5e2 a<2 1o<v71te2 Castro-Huerta 4or 1r7m7<al 1h7l2 <e5le1t� ha<27<5 2oE< a 
th7rtG-47ve-Gear se<te<1e E7th the >oss707l7tG o4 >arole.40  O< a>>eal 7< the 
Oklahoma Court o4 Cr7m7<al A>>eals �JOklahoma Court o4 A>>ealsK��4� Castro-
Huerta ar5ue2 that 0e1ause he 7s a <o<-I<27a<� h7s ste>-2au5hter 7s a< I<27a<� a<2 
the 1r7me o11urre2 7< I<27a< 1ou<trG� the State la1ke2 8ur7s271t7o< over the 
1r7me.42  Wh7le the a>>eal Eas >e<27<5� the U<7te2 States Su>reme Court 2e172e2 
Mc�irt v. Oklahoma�43 e44e1t7velG sh74t7<5 the 1r7m7<al 8ur7s271t7o<al la<2s1a>e 
 
collaborating with members of Congress and the federal government to identify all options available to 
empower tribal nations to ensure the safety and prosperity of all who reside, work or visit our 
reservation.Q�.  
 34.  See i0(4a Part II �detailing the facts and procedural history of �a5t4o��ue4ta�.  
 3�.  See i0(4a Part III �providing history of Congressional enactments and Supreme Court 
;urisprudence concerning �ederal Indian law�. 
 3�.  See i0(4a Part I+ �analyKing the ma;ority and dissenting opinions in �a5t4o��ue4ta�. 
 3�.  See i0(4a Part + �considering the practical conseBuences of the �a5t4o��ue4ta decision and 
future solutions to resolve them�. 
 3�.  Petition for a ,rit of Certiorari at ���, $klahoma v. Castro�Huerta, �42 S. Ct. 24�� �No. 2��
42�� 0hereinafter Cert. Petition1. 
 3�.  �&� at ���.  
 40.  �a5t4o��ue4ta, �42 S. Ct. 24��, 24�� �2022�. 
 4�.  The $klahoma Court of Criminal Appeals is the highest criminal court in $klahoma, serving as 
the last recourse for any criminal appeals in the state.  �k.aho/a State �ou4t5, S�A�� C� ���, 
https�		perma.cc	T��"�'K-�. 
 42.  See Brief for the United States as Amicus Curiae Supporting 'espondent at 3, �a5t4o��ue4ta, 
�42 S. Ct. 24�� �No. 2��42�� 0hereinafter Brief for U.S. as Amicus Curiae1.  
 43.  �40 S. Ct. 24�2 �2020�.  In �%�i4t, the Supreme Court held that the Creek Nation 'eservation 
was never disestablished by Congress, meaning that the federal government, and not the state, assumes 
criminal ;urisdiction under the "a;or Crimes Act for any crimes committed by a tribal member on the 
Creek 'eservationOwhich included much of Tulsa.  �&� at 24�0, 24��; 5ee a.5o i0(4a Part III �discussing 
criminal ;urisdiction between the federal government and state government under the "a;or Crimes Act�.  
A closer analysis of other reservations in $klahoma revealed that most were not diminished either, creating 
a ripple effect that removed criminal ;urisdiction from the state to the tribes and federal government for 
crimes committed in Indian country within the reestablished reservation boundaries.  See 'ay Carter, 
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7< mu1h o4 Oklahoma aEaG 4rom the State a<2 retur<7<5 to a mu1h more 
>r7<17>le2 a>>roa1h.44  ShortlG therea4ter� the Oklahoma Court o4 A>>eals 
rema<2e2 Castro-HuertaMs 1ase to esta0l7sh Ehether the v71t7m Eas a< I<27a< a<2 
Ehether the o44e<se o11urre2 7< I<27a< 1ou<trG.4� 

Wh7le o< rema<2� the >art7es a5ree2 0G st7>ulat7o< to tEo 7ssuesIthat the 
v71t7m Eas a< I<27a< e<rolle2 7< a 4e2erallG re1o5<7He2 tr70e a<2 that the 1r7me 
took >la1e E7th7< the 0ou<2ar7es h7stor71allG 2emar1ate2 0G treatG 4or the 
Cherokee Nat7o<.4�  �ut the State Eoul2 <ot a5ree that the 1r7me o11urre2 7< 
I<27a< 1ou<trG.4�  A4ter a11e>t7<5 the >art7esM st7>ulat7o<s� the tr7al 1ourt 
1o<1lu2e2I7< l75ht o4 Mc�irtIthat the Cherokee Nat7o< Eas <ever 
27sesta0l7she2 0G Co<5ress� a<2� 1o<se?ue<tlG� that Castro-HuertaMs 1r7me Eas 
1omm7tte2 E7th7< I<27a< 1ou<trG.4�  The State the< ar5ue2 that Castro-HuertaMs 
state 1o<v71t7o< Eas st7ll val72 0e1ause the State reta7<s 1o<1urre<t 8ur7s271t7o< 
E7th the 4e2eral 5over<me<t over a<G 1r7mes 1omm7tte2 0G <o<-I<27a<s a5a7<st 
I<27a<sIKre5ar2less o4 Ehether the 1r7me o11urre2 7< I<27a< 1ou<trG.K4�  The 
tr7al 1ourt� thou5h� 2e1l7<e2 to hear a<G ar5ume<t or rea1h a<G 1o<1lus7o< o< that 
7ssue� 7<stea2 alloE7<5 the State to >reserve the ar5ume<t o< a>>eal.�0 

The Oklahoma Court o4 A>>eals� a4ter 1o<s72er7<5 the tr7al 1ourtMs 47<27<5s 
a<2 the StateMs re<eEe2 ar5ume<t� a447rme2 the tr7al 1ourtMs 2e17s7o< 0e1ause Jthe 
rul7<5 7< Mc�irt 5over<-e2. th-e. 1ase.K��  The Oklahoma Court o4 A>>eals 0ase2 
7ts hol27<5 o< the teFt o4 the Ge<eral Cr7mes A1t�2 a<2 o< Pu0l71 LaE 28	��3 
<ot7<5 that Pu0l71 LaE 28	 5ra<te2 a 4eE s>e17471 states 0roa2 1r7m7<al 
8ur7s271t7o< over 1r7mes 1omm7tte2 7< I<27a< 1ou<trG.�4  The Oklahoma Court o4 
A>>eals reaso<e2 that >ass7<5 Pu0l71 LaE 28	 JEoul2 have 0ee< u<<e1essarG 74 
the Ge<eral Cr7mes A1t 272 <ot otherE7se >reem>t state 8ur7s271t7o<.K��  Thus� the 
Oklahoma Court o4 A>>eals hel2 that Jthe Ge<eral Cr7mes A1t >reem>te2 state 
>rose1ut7o<s 4or 1r7mes 1omm7tte2 0G <o<-I<27a<s a5a7<st I<27a<s 7< I<27a< 

 
"c�irt Lea&5 to �0othe4 Re5e4vatio0 Ru.i0), $�LA. C� N�IL �F P �. AFF�. �$ct. 2�, 202��, 
https�		perma.cc	S-�L�U"�P.  
 44.  See "ary Kathryn Nagle, �0t4o&u%tio0, �� T L�A L. '�!. 3�3, 3�4 �202�� �expressing how 
�%�i4t was an PIndian law case . . . guided by the .aw, and not white expectations of tribal 
diminishmentQ�. 
 4�.  See Brief for U.S. as Amicus Curiae, 5u24a note 42, at 3.  
 4�.  See i&�; Cert. Petition, 5u24a note 3�, at �.  
 4�.  See Cert. Petition, 5u24a note 3�, at �.  
 4�.  See i& at ����; Brief for U.S. as Amicus Curiae, 5u24a note 42, at 3. 
 4��  See Cert. Petition, 5u24a note 3�, at �. 
 �0.  See i&� 
 ��.  See i&� 
 �2.  Su24a note � �stating the text of the statute�.  
 �3.  Supra note � �explaining the statute�. 
 �4.  Cert. Petition, 5u24a note 3�, at �.  Although the $klahoma Court of Appeals focused primarily 
on Public Law 2�0, it also alluded to other later�enacted statutes passed by Congress and conferred on 
other individual states.  See ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at 
4 �beginning in the ��40s, Congress also passed statutes conferring state criminal ;urisdiction over Indian 
country on a limited number of individual states �e.g., Kansas and New .ork��. 
 ��.  Cert. Petition, 5u24a note 3�, at �. 



Y.DrapeauxFINAL.docx (Do Not Delete) 10/4/23  9:00 PM 

�20 S���� D����� L�! R� ��! 0+ol. �� 

1ou<trG�K�� Eh71h� 7< e44e1t� mea<t that o<lG tr70al a<2 4e2eral author7t7es 
>ossesse2 the 8ur7s271t7o< to >rose1ute 1r7mes 0G or a5a7<st I<27a<s 7< I<27a< 
1ou<trG.�� 

As the state 1ourt >ro1ee27<5s Eere o<5o7<5� Castro-Huerta Eas 7<271te2 0G 
a 4e2eral 5ra<2 8urG 7< Oklahoma 4or the same 1o<2u1t.��  He later a5ree2 to a >lea 
0ar5a7<� Eherea4ter a 4e2eral 27str71t 1ourt se<te<1e2 h7m to seve< Gears 7< >r7so< 
4olloEe2 0G removal 4rom the U<7te2 States.��  Mea<Eh7le� OklahomaMs eFe1ut7ve 
0ra<1h� 1erta7< 17t7es� a<2 7<tereste2 >art7es >ro1ee2e2 to Ea5e a hastG >u0l71 
relat7o<s 1am>a75<��0 stress7<5 that the CourtMs rul7<5 7< Mc�irt 1reate2 a 
J1r7m7<al-8ust71e 1r7s7sK�� that has 1ause2 a Js75<7471a<t >rose1ut7o< 5a>K�2 o< 
Oklahoma reservat7o<s 0e1ause Oklahoma u<2erstoo2 7t la1ke2 the author7tG to 
>rose1ute 1r7mes 7<volv7<5 Nat7ve Amer71a<s o< the reservat7o<.�3  A4ter the state 
>ro1ee27<5s� Oklahoma 47le2 a Er7t o4 1ert7orar7 to the Su>reme Court� a2va<17<5 
tEo 7ssues: J-E.hether a State has author7tG to >rose1ute <o<-I<27a<s Eho 1omm7t 
1r7mes a5a7<st I<27a<s 7< I<27a< 1ou<trGK� a<2 Ehether Mc�irt shoul2 0e 
overrule2.�4  The Court 2e1l7<e2 to 1o<s72er overrul7<5 Mc�irt 0ut 5ra<te2 
1ert7orar7 o< the <arroEer 7ssue 1o<1er<7<5 1o<1urre<t 4e2eral a<2 state 
8ur7s271t7o< 7< I<27a< 1ou<trG over <o<-I<27a< a5a7<st I<27a< 1r7me.�� 

I< Castro-Huerta� Just71e  ava<au5h Erote 4or the ma8or7tG� hol27<5 that the 
4e2eral 5over<me<t a<2 the states share 1o<1urre<t 8ur7s271t7o< to >rose1ute 1r7mes 
 
 ��.  �&.  Similar to here, the $klahoma Court of Appeals affirmed in another case that states do not 
have concurrent criminal ;urisdiction with the federal government in crimes involving non�Indian 
perpetrators and Indian victims.  See 'oth v. $klahoma, 4�� P.3d 23, 2� �202�� �asserting that Pfederal 
law applied in $klahoma Raccording to its usual termsS because the State had never complied with the 
reBuirements to assume ;urisdiction over the Creek 'eservation and Congress had never expressly 
conferred ;urisdiction on $klahomaQ�. 
 ��.  $klahoma v. Castro�Huerta, �42 S. Ct. 24��, 2��0 �2022� ��orsuch, J., dissenting�; 5ee �� 
U.S.C. M ���2.  
 ��.  Brief for U.S. as Amicus Curiae, 5u24a note 42, at 4.  
 ��.  Castro�Huerta had been unlawfully residing in the United States.  �a5t4o��ue4ta, �42 S. Ct. at 
24�2.  
 �0.  See� e�)�, Jonathan Small, �%�i4t �e55 �o0ti0ue5 to �4ow, $�LA. C� N�IL �F P �. AFF�. 
�"ay 23, 2022�, https�		perma.cc	�+�B�,4D& �calling on Congress to disestablish the P�%�i4t 
reservationsQ due to Preal harmQ associated with the �%�i4t decision�.  This notion of a criminal ;ustice 
crisis in the wake of �%�i4t, however, has arguably been overstated and instead promulgated for more 
pernicious reasons.  See� e�)�, Brandon Tensley, !hat �k.aho/a@5 �ove40o4 a0& �the45 �et !4o0) �$out 
�4i$a. Sove4ei)0t;, CNN �Apr. 2�, 2022�, https�		perma.cc	JKL��2�2T �explaining that $klahomaSs 
governor utiliKed Prace�baitingQ and PscareQ tactics after �%�i4t in order to mislead his constituents and 
polariKe $klahomans�.  Instead, it has been argued that Pexternal narratives and scare tactics of 
RlawlessnessS inside tribal ;urisdictions have been invented and recycled to ;ustify incursions on tribal 
sovereignty and limit Indigenous autonomy.Q  Stacy Leeds, !hat the La0&/a4k Su24e/e �ou4t De%i5io0 
�ea05 (o4 �o.i%i0) �0&i)e0ou5 �k.aho/a, SLA�� �July �0, 2020�, https�		perma.cc	NCD��+�.4.  
 ��.  Brief for the States of Texas, Kansas, Louisiana, Nebraska, and +irginia as Amici Curiae in 
Support of Petitioner at 2, �a5t4o��ue4ta, �42 S. Ct. 24�� �No. 2��42��.  
 �2.  Brief of the City of Tulsa as Amicus Curiae in Support of Petitioner at �, �a5t4o��ue4ta, �42 S. 
Ct. 24�� �No. 2��42��.  
 �3.  See i0(4a Part III �illustrating the criminal ;urisdictional landscape in Indian country�.  $klahoma 
never opted into Public Law 2�0 when it unilaterally had the chance and has still refused to opt�in with 
tribal consent.  See ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at 4.  
 �4.  Cert. Petition, 5u24a note 3�, at i.  
 ��.  See ,ayne L. Ducheneaux, II, �k.aho/a v� �a5t4o��ue4ta
 a& �a%t5 �ake a& Law, NA�I!� 
��!��NAN�� C��. �July �4, 2022�, https�		perma.cc	3�B/�����.  
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1omm7tte2 0G <o<-I<27a<s a5a7<st I<27a<s 7< I<27a< 1ou<trG.��  The Court 
reaso<e2 that <e7ther the Ge<eral Cr7mes A1t <or Pu0l71 LaE 28	 >reem>t state 
8ur7s271t7o< over 1r7mes 1omm7tte2 0G <o<-I<27a<s a5a7<st I<27a<s 7< I<27a< 
1ou<trG 0e1ause JI<27a< 1ou<trG 7s >art o4 a State� <ot se>arate 4rom a State�K a<2 
J-t.here4ore� a State has 8ur7s271t7o< to >rose1ute 1r7mes 1omm7tte2 7< I<27a< 
1ou<trG u<less state 8ur7s271t7o< 7s >reem>te2.K��  Just71e Gorsu1h� Eho Erote 4or 
the ma8or7tG 7< Mc�irt� >e<<e2 the 27sse<t� stress7<5 that the ma8or7tGMs 2e17s7o< 
J1omes as 74 0G ora1le� E7thout a<G se<se o4 -I<27a< laE. h7storG . . . a<2 
u<atta1he2 to a<G 1olora0le le5al author7tG.  TrulG� a more ah7stor71al a<2 m7stake< 
stateme<t o4 I<27a< laE Eoul2 0e har2 to 4athom.K�� 
 
III.  PREVIOUS CONGRESSIONAL ENACTMENTS & SUPREME COURT 

JURISPRUDENCE 
 
The 4rameEork 4or 1r7m7<al 8ur7s271t7o< 7< I<27a< 1ou<trG 7s 1om>l71ate2.��  

Th7s 7s >r7mar7lG 0e1ause Co<5ress has >asse2 mult7>le statutes 1o<troll7<5 
8ur7s271t7o<.�0  S>e17471allG� the Ge<eral Cr7mes A1t��� the Ass7m7lat7ve Cr7mes 
A1t��2 the Ma8or Cr7mes A1t��3 a<2 Pu0l71 LaE 28	�4 all 5over< I<27a< 1ou<trG 
u<2er 2744ere<t 8ur7s271t7o<al s1hemes.  Co<5ress� 7< >ass7<5 these statutes� 
attem>te2 to 7<te5rate 7ts v7s7o< o4 the A<5lo-Amer71a< 1r7m7<al 8ust71e sGstem 
a5a7<st the 0a1k2ro> o4 tr70al sovere75<tG.��  Th7s has 1reate2 s75<7471a<t te<s7o< 
0etEee< the sovere75<s� hoEever� 0e1ause tr70al sovere75<tG 7s 0ase2 u>o< the 
>rem7se that tr70es have 1o<trol over the7r 17t7He<s a<2 the7r terr7torG.�� 

I< 1��	� 7< or2er to >rote1t Nat7ve Amer71a<s J4rom the v7ole<1e-. o4 the 
laEless >art o4 -the Amer71a<. 4ro<t7er 7<ha07ta<ts�K the 47rst Co<5ress 1o<4erre2 
some 4e2eral 1r7m7<al 8ur7s271t7o< over 1r7mes 1omm7tte2 0G <o<-I<27a<s a5a7<st 
 
 ��.  �a5t4o��ue4ta, �42 S. Ct. at 24��. 
 ��.  �&� at 2�04.  
 ��.  �&� at 2��l ��orsuch, J., dissenting�. 
 ��.  See �illingham, 5u24a note �, at ����� �alluding to the Pinconsistent and perplexing case lawQ 
due to the Pinterplay of individual treaties, general federal legislation, and tribe specific federal statutesQ�.  
 �0.  Significantly, it is Congress that has the paramount authority over Indian affairs, not the 
Supreme Court or the states.  See �rank Pommersheim, �5 �he4e a �Litt.e o4 0ot 5o Litt.e� �o05titutio0a. 
�4i5i5 Deve.o2i0) i0 �0&ia0 Law�
 � 4ie( �55a;, � U. PA. J. C�N��. L. 2��, 2�� n.4 �2003� 0hereinafter 
Pommersheim, �o05titutio0a. �4i5i51.  This principle of plenary power was established in Lo0e !o.( v� 
�it%h%o%k. ��� U.S. �33, ��� ���03� �asserting that P0p1lenary authority over the tribal relations of the 
Indians has been exercised by Congress from the beginning and the power has always been deemed a 
political one, not sub;ect to be controlled by the ;udicial department of the governmentQ�.  
 ��.  �� U.S.C. M ���2 �2022�. 
 �2.  �� U.S.C. M �2 �2022�.  
 �3.  �� U.S.C. M ���3 �2022�.  
 �4.  �� U.S.C. M ���2 �2022�.  
 ��.  See )e0e4a..; ,illiam +. +etter, � �ew �o44i&o4 (o4 the �a<e
 �4i$a. �4i/i0a. �u4i5&i%tio0 
a0& �o0/e/$e4 �0&ia05, �� AM. INDIAN L. '�!. 34�, 3�0 ����2� �explaining the criminal P;urisdictional 
maKeQ in Indian country and how the Plegal and ideological foundations of that maKe . . . 0started1 in 
�urope long before the United States began its political existenceOeven before �uropeans RdiscoveredS 
the American continentsQ�. 
 ��.  See United States v. "aKurie, 4�� U.S. �44, ��� ������ �stating that tribes are PuniBue 
aggregations possessing attributes of sovereignty over both their members and their territoryQ�. 
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I<27a<s Ehe< 7t >asse2 the 47rst I<27a< Tra2e a<2 I<ter1ourse A1t.��  I< 181� 
Co<5ress author7He2 the 47rst Ge<eral Cr7mes A1t �also 1alle2 the JI<27a< Cou<trG 
Cr7mes A1tK a<2 the JFe2eral E<1laves A1tK���� 4urther >erm7tt7<5 l7m7te2�� 
4e2eral 1r7m7<al 8ur7s271t7o< over I<27a< >er>etrators a5a7<st <o<-I<27a< v71t7ms 
7< I<27a< 1ou<trG 0G eFte<27<5 Jthe 5e<eral laEs o4 the U<7te2 StatesK to I<27a< 
1ou<trG.�0  Co<se?ue<tlG� these laEs >rov72e the 4e2eral 5over<me<t E7th the 
author7tG to >rose1ute o44e<ses 1omm7tte2 0G <o<-I<27a<s a5a7<st I<27a<s� a<2� 
1o<verselG� 1r7mes 1omm7tte2 0G I<27a<s a5a7<st <o<-I<27a<s.��  Co<5ress� 7< 
>ass7<5 these statutes� Eas a1utelG aEare o4 I<27a< tr70esM sovere75<tG� 7ts >oEer 
to allo1ate le57slat7o< over I<27a< tr70es� a<2 the 8ur7s271t7o<al l7m7tat7o<s states 
ha2 over I<27a< a44a7rs.�2  Th7s u<2ersta<27<5 Eas e1hoe2 0G Co<5ress a4ter the 
Su>reme CourtMs 2e17s7o< 7< �orcester� 2es1r70e2 0eloE� a4ter Eh71h Co<5ress 
ree<a1te2 the Ge<eral Cr7mes A1t 7< 1834�3 to >reserve a 4e2eral 4orum 4or 1r7mes 
0G a<2 a5a7<st <o<-I<27a<s 7< I<27a< 1ou<trG.�4  �e1ause �orcester 1o<1lu2e2 
that states have <o author7tG to a>>lG the7r 1r7m7<al laEs over I<27a< 1ou<trG� 
Co<5ress Eas m7<24ul that a0se<t th7s 4e2eral 4orum� <o<-I<27a<s Eoul2 have 0ee< 
l7a0le u<2er tr70al laE alo<e.�� 
 
 ��.  $liphant v. SuBuamish Indian Tribe, 43� U.S. ���, 20� ������; � Stat. �3� ����0�. 
 ��.  The �eneral Crimes Act is considered a Pfederal enclave lawQ because, for ;urisdictional 
purposes, it treats Indian country as a Pfederal enclave.Q  See United States v. "arkiewicK, ��� �.2d ���, 
��� �2d Cir. ���2� �describing that Pfederal enclave laws are a group of statutes that permits the federal 
courts to serve as a forum for the prosecution of certain crimes when they occur within the R0s1pecial 
maritime and territorial ;urisdiction of the United States0.1S  �� U.S.C. M �Q�.  Thus, the �eneral Crimes 
Act fills some prosecutorial gaps by applying the federal enclave laws to Indian country.  �� U.S.C. M 
���2.  
 ��.  Congress limited federal ;urisdiction under the second paragraph of �� U.S.C. M ���2, which 
explains that the ;urisdiction at issue does not extend to offenses committed by one Indian against another 
in Indian country.  
 �0.  United States v. ,heeler, 43� U.S. 3�3, 324 ������.  
 ��.  See i&� at 324�2�; �� U.S.C. M ���2.  The �eneral Crimes Act effectively covers crimes that do 
not rise to the level of those enumerated in the "a;or Crimes Act and the offender has not already been 
punished by the tribe for the crime.  �� U.S.C. M ���2.  The Act, however, does not extend to any case 
where tribes have secured exclusive criminal ;urisdiction by treaty.  �&�   
 �2.  See David H. �etches, e;o0& �0&ia0 Law
 �he Reh03ui5t �ou4t@5 �u45uit o( State5@ Ri)ht5� 
�o.o4�.i0& �u5ti%e a0& �ai05t4ea/  a.ue5, �� "INN. L. '�!. 2��, 2�� �200��.  �etches clarifies that the 
Indian Commerce Clause was adopted to Pvest all power over Indian affairs in Congress,Q and to Pcurtail 
arguments that state legislation could deal with Indians who were within a state0.1Q  �&� at 2�0; 5ee a.5o 
�regory Ablavsky, e;o0& the �0&ia0 �o//e4%e �.au5e, �24 .AL� L.J. �0�2, �0�4��� �20��� 
�contending that those who founded the United States understood that P0t1he laws of the State can have no 
effect upon a tribe of Indians or their lands within the limits of the state so long as that tribe is independentQ 
�Buoting 33 J� �NAL �F ��� C�N�IN�N�AL C�N�����, ���4�����, 4�� �'oscoe '. Hill ed., ��3����. 
 �3.  Congress reenacted the �eneral Crimes Act most recently in ��4� with few minor amendments, 
but the Act generally remains as originally ratified.  See �� U.S.C. M ���2.   
 �4.  See H.'. '�P. N�. 23�4�4, at �3 ���34� �P0I1t is rather of courtesy than of right that we undertake 
to punish crimes committed in 0Indian1 territory by and against our own citiKens.Q�.  
 ��.  See i&� at �� �P$fficers, and persons in the service of the United States, and persons 0residing1 
in 01 Indian country by treaty stipulations, must necessarily be placed under the protection, and sub;ect to 
the laws of the United States.  To persons merely travelling in the Indian country the same protection is 
extended.Q�; 5ee a.5o 'ussel Lawrence Barsh � James .oungblood Henderson, �he et4a;a.� �.i2ha0t v� 
Su3ua/i5h �0&ia0 �4i$e a0& the �u0ti0) o( the S0a4k, �3 "INN. L. '�!. �0�, �2��2� ������ �explaining 
how, in ��34, it was understood that non�Indians who voluntarily traversed or resided in Indian country 
Pmust be considered as vo.u0ta4i.; 5u$/itti0) to the laws of the tribesQ� �Buoting H.'. '�P. N�. 23�4�4, 
at �� ���34�� �emphasis in original�.  
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The Ass7m7lat7ve Cr7mes A1t�� makes state laE a>>l71a0le Ehere there 7s <o 
a>>l71a0le 4e2eral statute to 1har5e 4or 1r7mes 1omm7tte2 7< a 4e2eral e<1lave� su1h 
as a <at7o<al >ark� 7<s72e the surrou<27<5 state.��  A11or27<5lG� 74 4e2eral laE 
4a7le2 to 1r7m7<al7He a< a1t7o<� 0ut the surrou<27<5 stateMs laE ma2e that a1t7o< a 
1r7me� th7s A1t esse<t7allG 1o<verts the 1r7me 7<to a 4e2eral o44e<se.��  The 
Su>reme Court� 7< 1�4�� eF>resslG a>>l7e2 the Ass7m7lat7ve Cr7mes A1t to I<27a< 
1ou<trG.�� 

The 47rst s75<7471a<t 1ase 7<volv7<5 state 1r7m7<al 8ur7s271t7o< 7< I<27a< 
1ou<trG Eas �orcester v. �eorgia� 2e172e2 7< 1832.�0  �orcester Eas o<e o4 three 
ma8or 1ases 2e172e2 7< the earlG <7<etee<th 1e<turG� to5ether 1alle2 the JMarshall 
tr7lo5G�K �<ame2 a4ter Ch7e4 Just71e Joh< Marshall��� Eho Erote the most 
7<4lue<t7al o>7<7o<s 7< ea1h 1ase� Eh71h esta0l7she2 the u<2er>7<<7<5s o4 I<27a< 
laE <orms a<2 >re1e2e<t.�2  I< �orcester� the State o4 Geor57a attem>te2 to 
eFte<2 7ts 1r7m7<al laEs over Cherokee la<2s 0G re?u7r7<5 <o<-I<27a<s to seek the 
StateMs >erm7ss7o< 0e4ore e<ter7<5 the reservat7o< a<2 to sEear a< oath o4 loGaltG 
to the State.�3  The 7ssue 7< �orcester Eas Ehether Geor57a 1oul2 r75ht4ullG assert 
7ts laEs over the Cherokee reservat7o<.�4  The Su>reme Court 2e1lare2 that 
0e1ause o4 the eF1lus7ve sovere75<-to-sovere75< relat7o<sh7> 0etEee< the 4e2eral 
5over<me<t a<2 I<27a< tr70es� state laE Eas >reem>te2 0G 4e2eral laE.��  The 
Court a1k<oEle25e2 that the 4e2eral 5over<me<t val72lG >ossesse2 th7s author7tG 
2ue to the 7m>orta<1e o4 tr70al sel4-5over<a<1e� the treatG >oEer� a<2 earl7er 
4e2eral le57slat7o< e44e1t7velG >reem>t7<5 states 4rom 7m>os7<5 the7r laEs 7< I<27a< 
1ou<trG.��  The 2e17s7o< esta0l7she2 a 4ou<2at7o<al 1a<o< 7< I<27a< laE: that 

 
 ��.  �� U.S.C. M �3.  The Assimilative Crimes Act is a federal enclave law similarly to the �eneral 
Crimes Act.  See United States v. "arkiewicK, ��� �.2d ���, ��� �2d Cir. �����.  Among the crimes 
covered under the Assimilative Crimes Act are murder, �� U.S.C. M ����; theft, �� U.S.C. M ���; arson, 
�� U.S.C. M ��; assault, �� U.S.C. M ��3; receiving stolen property, �� U.S.C. M ��2; and sexual offenses, 
�� U.S.C. M 224�. 
 ��.  See �a4kiewi%<, ��� �.2d at ������.  
 ��.  �&� at ���.  
 ��.  See ,illiams v. United States, 32� U.S. ���, ��3 ���4�� �asserting that P0i1t is not disputed that 
01 Indian reservation0s1 0are1 Rreserved or acBuired for the use of the United States, and under the exclusive 
or concurrent ;urisdiction thereof,SQ which Pmeans that many sections of the �ederal Criminal Code apply 
to the reservation, including . . . the Assimilative Crimes Act0.1Q�.  
 �0.  3� U.S. �� Pet.� ��� ���32�.  
 ��.  "arshall was uniBuely positioned in history because he Plived through and was personally aware 
of the debates of the �ramers.Q  �etches, 5u24a note �2, at 2�0 n.�3.  This understanding arguably gives 
Chief Justice "arshall Pgreat weightQ in his decision in !o4%e5te4, considering it was Pwritten during 
James "adisonSs lifetime when mistaking, let alone distorting, the intent or meaning of the Constitution 
would be highly unlikely.Q  �&�  
 �2.  See i&� at 2�� �Pthe R"arshall Trilogy01S form0s1 the foundation of Indian lawQ�.  
 �3.  !o4%e5te4, 3� U.S. at �2��23.  
 �4.  �&� at �34�3�. 
 ��.  See i&� at ����20 �declaring that P0t1he treaties and laws of the United States contemplate the 
Indian territory as completely separated from that of the states; and provide that all intercourse with them 
shall be carried on exclusively by the government of the unionQ�. 
 ��.  Pommersheim, �o05titutio0a. �4i5i5, 5u24a note �0, at 2��. 
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u<less Co<5ress eF>resslG 1omma<2s otherE7se� states la1k the >oEer to re5ulate 
Nat7ve Amer71a< tr70es 2ue to the7r sovere75< status.�� 

A4ter the 2e1larat7o< 7< �orcester� the 47rst ser7ous a44ro<t to tr70al 
sovere75<tG 0G the Su>reme Court 1ame 7< United States v. McBratney.��  There� 
the Su>reme Court 1ra4te2 a< eF1e>t7o< to eF1lus7ve tr70al�4e2eral 8ur7s271t7o< 7< 
I<27a< 1ou<trG 0G rul7<5 that the 4e2eral 5over<me<t has <o 8ur7s271t7o< 7< I<27a< 
1ou<trG over 1r7mes 0etEee< <o<-I<27a<s.��  I<stea2� 8ur7s271t7o< over <o<-I<27a< 
o< <o<-I<27a< 1r7mes 7s E7th7< the sole >urv7eE o4 the surrou<27<5 state.�00  The 
Su>reme Court 1o<1lu2e2 that the Ge<eral Cr7mes A1t a<2 the treatG at 7ssue 
1o<ta7<e2 <o st7>ulat7o< 1over7<5 <o<-I<27a< a5a7<st <o<-I<27a< 1r7mes.�0�  To 
0uttress th7s 1o<1lus7o<� the Court reaso<e2 that state 1ourts are veste2 E7th 
8ur7s271t7o< 7< th7s 1o<teFt u<less a treatG or a state e<a0l7<5 a1t� 0oth a447rme2 0G 
Co<5ress� eF1lu2e state 8ur7s271t7o< over 1r7mes 1omm7tte2 7< I<27a< 1ou<trG 
7<volv7<5 <o<-I<27a< >art7es.�02  S7<1e <e7ther 1o<27t7o< Eas >rese<t� the Court 
rule2 that <o<-I<27a< o< <o<-I<27a< 1r7mes are eF1lus7velG u<2er the stateMs 
8ur7s271t7o<.�03  Althou5h h75hlG 1r7t717He2��04 the hol27<5 has 0ee< 1o<s7ste<tlG 
rea447rme2 as 1o<troll7<5 laE.�0� 

The McBratney >r7<17>le Eas later eFte<2e2 7< 1��8� Ehe< the Su>reme 
Court� 7< Oliphant v. Su.uamish Indian Tribe��0� 2eterm7<e2 that tr70es la1k 
8ur7s271t7o< over all o44e<ses 1omm7tte2 0G <o<-I<27a<s� a0se<t eF>l717t 
1o<5ress7o<al a1t7o<.�0�  Nota0lG� the Court J8u2717allG 1ra4te2K 7ts 2e17s7o< u<2er 
7ts 4e2eral 1ommo< laEmak7<5 >oEer a<2 <ot throu5h statutorG 7<ter>retat7o<� l7ke 

 
 ��.  !o4%e5te4, 3� U.S. at ���, �����2 �reasoning that by placing themselves under the protection of 
the federal government, Native Americans did Pnot divest them0selves1 of the right of self governmentQ 
and still Pretain01 their original natural rights, as the undisputed possessors of the soil, from time 
immemorialQ�.  Chief Justice "arshall proclaimed that the constitutional powers of the federal government 
Premain in full force,Q including the treaties, which guarantees Pto 0the Indians1 their rights of occupancy, 
of self�government, and the full en;oyment of those blessings0.1Q  �&� at ���.  This canon is ignored by the 
ma;ority in �a5t4o��ue4ta and, ultimately, displaced for a new Panticanon.Q  �42 S. Ct. 24��, 2�2� �2022� 
��orsuch, J., dissenting�.   
 ��.  �04 U.S. �2� ������.  In �%4at0e;, a non�Indian was convicted in federal court for the murder 
of another non�Indian on the Ute 'eservation in Colorado.  �&� at �2�.  
 ��.  �&� at �24. 
 �00.  �&�  
 �0�.  �&� 
 �02.  �&� at �23�24.  
 �03.  �&� at �24. 
 �04.  See Joseph D. "atal, � Revi5io0i5t �i5to4; o( �0&ia0 �ou0t4;, �4 ALA��A L. '�!. 2�3, 32��2� 
������ �revealing that �%4at0e; was supposedly grounded on Pstatutory interpretation, but it is difficult 
to arrive at the CourtSs result by any ordinary approach to statutory construction.  $ne possibility is that 
the Court simply misread the laws. . . .  ,hatever the basis, it is unlikely that the same result would be 
reached today in a case of first impressionQ� �citing ��LI# C���N, HAND���� �F ��D��AL INDIAN LA" 
24���� �'ennard Strickland et al., ���2 ed.��. 
 �0�.  New .ork e: 4e.. 'ay v. "artin, 32� U.S. 4�� ���4��; Draper v. United States, ��4 U.S. 240 
������. 
 �0�.  43� U.S. ��� ������.  In �.i2ha0t, a non�Indian resident of the reservation, was charged in tribal 
court for assaulting a non�Indian tribal police officer and resisting arrest on reservation lands.  �&� at ��4.  
 �0�.  �&� at 2�2.  
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7< McBratney.�0�  The Court 7< Oliphant eF>la7<e2 that I<27a< tr70es la1ke2 
J7<here<t 1r7m7<al 8ur7s271t7o< to trG a<2 >u<7sh <o<-I<27a<sK 7< I<27a< 1ou<trG.�0�  
St7ll� as ser7ous as the Su>reme CourtMs 1a07<7<5 o4 tr70al sovere75<tG Eas 7< 
McBratney a<2 Oliphant� 7t has 2e>arte2 4rom the Oliphant l7m7tat7o<s a4ter 
re1o5<7H7<5 some tr70al >oEer over <o<mem0ers 7< the 17v7l realm.��0  
A227t7o<allG� Co<5ress a1te2 0G restor7<5 some tr70al 8ur7s271t7o< over <o<-I<27a< 
1r7mes 7< I<27a< 1ou<trG Ehe< 7t reauthor7He2 the V7ole<1e A5a7<st Wome< A1t 
�JVAWAK� 7< 2	13I>art7allG overtur<7<5 Oliphant 4or 1erta7< 2omest71 1r7mes 
1omm7tte2 a5a7<st I<27a< Eome< a<2 1h7l2re<.��� 

I< 1883� the Su>reme Court hel2 7< Ex parte Crow �og that <ot eve< 4e2eral 
1ourts� let alo<e state 1ourts� 1o<ta7<e2 a<G 8ur7s271t7o< over I<27a<-o<-I<27a< 
1r7mes 1omm7tte2 7< I<27a< 1ou<trG.��2  There� CroE Do5 shot a<2 k7lle2 S>otte2 
Ta7l� Eho Eere 0oth I<27a<s 0elo<57<5 to the same tr70e l7v7<5 o< the Rose0u2 
A5e<1G.��3  CroE Do5 Eas >u<7she2 a11or27<5 to the tra27t7o<al 1ustom amo<5 
the S7ouF 0G >rov727<5 rest7tut7o< to the v71t7mMs 4am7lG a<2 relat7ves.��4  �ut the 
tra27t7o<al >u<7shme<t o4 the S7ouF Eas <ot su44717e<t a11or27<5 to the o44717als 7< 
Wash7<5to< oversee7<5 Dakota Terr7torG� Ehere the S7ouF reservat7o<s Eere 
lo1ate2.���  So the o44717als 1har5e2 CroE Do5 E7th mur2er 7< 4e2eral 27str71t 
1ourt� Ehere he Eas 4ou<2 5u7ltG a<2 se<te<1e2 to 2eath.���  The Su>reme Court 
2e172e2 to take the 1ase u>o< a Er7t o4 ha0eas 1or>us 47le2 0G CroE Do5.���  The 
Court hel2 that s7<1e tr70es ha2 eF1lus7ve 1r7m7<al 8ur7s271t7o< over a >rose1ut7o< 
7<volv7<5 I<27a<s 7< I<27a< 1ou<trG� CroE Do5 must 0e 4ree2.��� 

I< 1885� a4ter Ex parte Crow �og� >ressure 4rom I<27a< a5e<ts a<2 the I<27a< 
Serv71e le2 Co<5ress to >ass the Ma8or Cr7mes A1t.���  The A1t eFte<2s 4e2eral 
1r7m7<al 8ur7s271t7o< 7<to I<27a< 1ou<trG 4or 1erta7<� more ser7ous� 1r7mes.�20  
E44e1t7velG� 4or 1r7mes 1omm7tte2 7< I<27a< 1ou<trG Ehere the >er>etrator 7s 
I<27a<� 4e2eral 1ourts have 8ur7s271t7o< eF1lus7ve o4 the states E7th re5ar2 to the 

 
 �0�.  See )e0e4a..; Judith +. 'oyster, �.i2ha0t a0& �t5 Di5%o0te0t5
 �0 �55a; �0t4o&u%i0) the �a5e 
(o4 Rea4)u/e0t e(o4e the �/e4i%a0 �0&ia0 �atio05 Su24e/e �ou4t, �3 KAN. J.L. � P �. P�LSY ��, ��, 
�3 �2003� �utiliKing the term P;udicially craftedQ to explain how the Supreme Court, on more than one 
occasion, created a bright�line rule in Indian law under its federal common lawmaking authority�.  
 �0�.  �.i2ha0t, 43� U.S. at 2�2. 
 ��0.  See� e�)�, New "exico v. "escalero Apache Tribe, 4�2 U.S. 324, 344 ����3� �holding that tribes 
retain the power to regulate non�Indian hunting and fishing in Indian country�.  
 ���.  See 5u24a note � �noting +A,A�.  Congress reauthoriKed +A,A again in 2022.  �&�  
 ��2.  �0� U.S. ���, ��2 ����3�.  
 ��3.  SIDN�Y L. HA��IN�, C��" D��S� CA��� AM��I�AN INDIAN S�!���I�N�Y, T�I�AL LA", 
AND UNI��D S�A��� LA" IN ��� NIN����N�� C�N� �Y � ����4�. 
 ��4.  �&� at ��0. 
 ���.  �&� 
 ���.  �4ow Do), �0� U.S. at ���. 
 ���.  �&� 
 ���.  �&� at ��2.  
 ���.  �� U.S.C. M ���3; 'obert N. Clinton, �he4e i5 �o �e&e4a. Su24e/a%; �.au5e (o4 �0&ia0 �4i$e5, 
34 A�I%. S�. L.J. ��3, ��� �2002�.  
 �20.  See �� U.S.C. M ���3. 
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e<umerate2 o44e<ses 7< the se1t7o<.�2�  The Ma8or Cr7mes A1t Eas the 47rst ma8or 
statute eFte<27<5 4e2eral 8ur7s271t7o< over 1r7mes 1omm7tte2 0G I<27a<s 7< I<27a< 
1ou<trG s7<1e the >assa5e o4 the Ge<eral Cr7mes A1t 7< 181�.�22  Thus� the 
1umulat7ve e44e1t o4 the Ge<eral Cr7mes A1t� Ass7m7lat7ve Cr7mes A1t� a<2 the 
Ma8or Cr7mes A1t >rov72e2 the 4e2eral 5over<me<t a<2 the tr70es <ear-1om>lete 
1r7m7<al 8ur7s271t7o< 7< I<27a< 1ou<trG� o<lG la1k7<5 author7tG over <o<-I<27a< o< 
<o<-I<27a< 1r7mes u<2er McBratney a<2 Oliphant.�23  The Su>reme Court 
a447rme2 the 1o<st7tut7o<al7tG o4 the Ma8or Cr7mes A1t the Gear a4ter 7ts >assa5e 7< 
United States v. Kagama��24 hol27<5 that I<27a< tr70es Eere <o lo<5er J>ossesse2 
o4 the 4ull attr70utes o4 sovere75<tGK 2ue to the7r J2e>e<2e<tK status.�2�  The Court� 
thou5h� re7terate2 that tr70es Eere st7ll J<ot 0rou5ht u<2er the laEs o4 . . . the state 
E7th7< Ehose l7m7ts theG res72e2.K�2� 

Just s7F Gears a4ter the >assa5e o4 the Ma8or Cr7mes A1t� 7< In re Mayfield��2� 
the Su>reme Court eF>la7<e2 that the 1o<5ress7o<al h7storG a<2 >ol71G toEar2s 
I<27a< tr70es Eas to� 7< >art� Jreserve to the 1ourts o4 the U<7te2 States 8ur7s271t7o< 
o4 all a1t7o<s -7< I<27a< 1ou<trG. to Eh71h 7ts oE< 17t7He<s are >art7es on either 
side.K�2�  That >r7<17>le Eas 4urther 7llustrate2 7< �onnelly v. United States��2� 
2e172e2 7< 1�13� Ehere the Su>reme Court 1o<47<e2 McBratney solelG to <o<-
I<27a< o< <o<-I<27a< 1r7mes 7< I<27a< 1ou<trG� 2e1lar7<5 the McBratney >r7<17>le 
272 <ot a>>lG to Jo44e<ses 1omm7tte2 0G or a5a7<st I<27a<s-�.K Eh71h Eere 
s>e17471allG su08e1t to 4e2eral a<2 tr70al 8ur7s271t7o<.�30  In re Mayfield a<2 
�onnelly 0oth 7llustrate a 4ou<2at7o<al 1a<o< 7< I<27a< laE esta0l7she2 7< 
 
 �2�.  �&�  Some enumerated offenses include murder, kidnapping, assault, and certain sexual offenses.  
�&�  It remains an open Buestion whether federal ;urisdiction is exclusive of tribal ;urisdiction.  See Duro 
v. 'eina, 4�� U.S. ���, ��0 n.� ����0�.  ut 5ee ,etsit v. Stafne, 44 �.3d �23, �2� ��th Cir. ����� 
�claiming that P0a1 tribal court, which is in compliance with the Indian Civil 'ights Act is competent to 
try a tribal member for a crime also prosecutable under the "a;or Crimes ActQ�.  
 �22.  See "atal, 5u24a note �04, at 303 �stating that in Indian country, the Preach of the federal 
criminal laws had not increased much since ����Q�.  
 �23.  Su24a notes ��, �0� �citing these cases�.  
 �24.  ��� U.S. 3�� ������.  In �a)a/a, the issue was whether the federal government had ;urisdiction 
over a murder committed by two Indians against another Indian, all three being from the same tribe.  �&�  
The Court held that the federal government has ;urisdiction over this offense under the "a;or Crimes Act 
which was passed ;ust one year earlier.  �&� at 3��.  
 �2�.  �&� at 3��, 3�4. 
 �2�.  �&� at 3�2. 
 �2�.  �4� U.S. �0� ������. 
 �2�.  �&� at ��� �emphasis added�.  �0 4e �a;(ie.& consisted of a habeas corpus petition by a Cherokee 
Indian charged for adultery with a non�Indian woman that took place at his residence on the Cherokee 
Nation homelands.  �&� at �0�.  The defendant averred that the federal district court had no ;urisdiction to 
charge him for his crime because he was an Indian and the crime was committed in Indian country.  �&�  
Instead, the defendant maintained that he was under the sole ;urisdiction of the Cherokee Nation by way 
of treaty stipulation.  �&� at ��2.  
 �2�.  22� U.S. 243 ����3�.   
 �30.  �&� at 2����2.  In Do00e..;, a non�Indian defendant murdered an Indian within the limits of the 
Hoopa +alley reservation in California.  �&� at 2�2��3.  The Court concluded that Poffenses committed by 
Indians against white persons, and by white persons against Indians, were specifically enumerated and 
defined0,1Q and that P0t1he policy of the government in that respect has been uniform.Q  �&� at 2�0; 5ee a.5o 
,illiams v. Lee, 3�� U.S. 2��, 220 ������ �asserting that Pif the crime was by or against an Indian, tribal 
;urisdiction or that expressly conferred on other courts by Congress has remained e:%.u5iveQ� �emphasis 
added�.  



Y.DrapeauxFINAL.docx (Do Not Delete) 10/4/23  9:00 PM 

20231 � ��! ���R" ���� ��� ��������� �� ��D��� L�! �2� 

�orcester: that s7<1e Co<5ress has >asse2 statutes E7th re5ar2 to 1r7mes 
1omm7tte2 0G or a5a7<st I<27a<s 7< I<27a< 1ou<trG� 1ou>le2 E7th a stro<5 
>resum>t7o< o4 tr70al sovere75<tG� 4e2eral 8ur7s271t7o< >reem>ts state 
8ur7s271t7o<.�3�  Co<47rm7<5 th7s >r7<17>le� the Su>reme Court hel2 7< United 
States v. �ohn�32 that Ehere the 4e2eral 5over<me<t has 8ur7s271t7o< u<2er the 
Ma8or Cr7mes A1t� 7t >reem>ts state 8ur7s271t7o<.�33 

U<2er 7ts >le<arG author7tG a<2 2ue to 1o<1er<s o4 JlaEless<essK a<2 
J7<a2e?uate tr70al 7<st7tut7o<sK o< I<27a< reservat7o<s throu5hout the 1ou<trG� 
Co<5ress >asse2 Pu0l71 LaE 28	 7< 1�53.�34  Th7s laE 4u<2ame<tallG altere2 
0e2ro1k assum>t7o<s o4 I<27a< laE 0G alloE7<5 1erta7< states to assume 1r7m7<al 
8ur7s271t7o< 7< I<27a< 1ou<trG.�3�  I< the 7m>a1te2 states� Pu0l71 LaE 28	 sh74te2 
almost all 1r7m7<al 8ur7s271t7o< 4rom the 4e2eral 5over<me<t a<2 5ra<te2 7t to those 
states 4or 1r7mes 7<volv7<5 I<27a<s 7< I<27a< 1ou<trG.�3�  I< e44e1t� a Pu0l71 LaE 
28	 state 1a< 5e<erallG 7m>ose 1r7m7<al 8ur7s271t7o< over <o<-I<27a<s a<2 I<27a<s 
7< I<27a< 1ou<trG that eF7sts E7th7< that stateMs 0or2ers.�3�  Pu0l71 LaE 28	 also 
1reate2 a< o>t-7< me1ha<7sm 4or all other states 7<tereste2 7< th7s 8ur7s271t7o<al 
arra<5eme<t.�3�  States 1oul2 e7ther 8o7< 7< >art or 7< 4ull� 7m>orta<tlG� Oklahoma 
<ever asserte2 su1h 8ur7s271t7o< u<2er Pu0l71 LaE 28	Ms o>t-7< me1ha<7sm.�3�  A 
Te<th C7r1u7t Court o4 A>>eals 1ase 7< 1��	 1o<47rme2 OklahomaMs la1k o4 
8ur7s271t7o< 7< I<27a< 1ou<trG 2ue to OklahomaMs 4a7lure to o>t 7<to Pu0l71 LaE 
28	.�40 

 
 �3�.  See Do00e..;, 22� U.S. at 2�2 �explaining that since the "a;or Crimes Act was held valid in 
�0ite& State5 v� �a)a/a, ��� U.S. 3��, 3�3 ������, the ActSs passage preempted states from asserting 
;urisdiction over the enumerated crimes in the Act.  The Court further explained that P0t1his same reason 
appliesOperhaps a (o4tio4iOwith respect to crimes committed by white men against the persons or 
property of the Indian tribes while occupying reservationsQ�.  
 �32.  43� U.S. �34 ������. 
 �33.  �&� at ���.  In �oh0, an Indian committed an assault on the Choctaw Indian reservation in 
"ississippi and was charged in a U.S. district court under the "a;or Crimes Act.  �&� at �3��3�.  The 
Supreme Court determined this was a valid exercise of ;urisdiction under the "a;or Crimes Act, and 
accordingly, the states were preempted from prosecuting for the same offense.  �&� at ��4.  
 �34.  Bryan v. Itasca Cnty., 42� U.S. 3�3, 3�� ������. 
 �3�.  �� U.S.C. M ���2.  There are six states reBuired to assert ;urisdiction under the law� Alaska, 
California, "innesota, Nebraska, $regon, and ,isconsin.  �&�  Some tribes in these states were excepted 
from the statute.  �&�  'elatedly, but passed under other PsisterQ statutes before ���3, Congress has 
conferred criminal ;urisdiction similar to that of Public Law 2�0 to a few individual states �e.g., Kansas 
and New .ork�.  See �� U.S.C. M 3243 and 2� U.S.C. M 232, respectively.   
 �3�.  See �� U.S.C. M ���2. 
 �3�.  See ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at 4 �explaining 
the effects of Public Law 2�0�.  
 �3�.  See i&� �describing the Popt�inQ mechanism�.  
 �3�.  See i&� 
 �40.  'oss v. Neff, �0� �.2d �34� ��0th Cir. ���0�.  In �e((, an Indian defendant was arrested on tribal 
trust land by an $klahoma deputy who, the defendant asserted, lacked ;urisdiction to make an arrest on 
Indian land.  �&� at �3��.  The Tenth Circuit concluded that $klahoma state police had no criminal 
;urisdiction over tribal lands within the state, reasoning that PIndian country is sub;ect to exclusive federal 
or tribal criminal ;urisdiction R0e1xcept as otherwise expressly provided by 0federal1 law.SQ  �&� at �3�2 
�Buoting �� U.S.C. M ���2�.  The court specified that Congress has created a framework for states to claim 
criminal ;urisdiction over Indian country under Public Law 2�0, but $klahoma never asserted such 
;urisdiction.  �&� 
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I< 1��8� Co<5ress ame<2e2 Pu0l71 LaE 28	 0G re?u7r7<5 tr70es to 1o<se<t to 
a<G 4uture eFte<s7o< o4 state 8ur7s271t7o< over 7ts terr7torG u<2er the laE.�4�  
Co<se?ue<tlG� <ot o<e tr70e has 1o<se<te2 to the eF>a<s7o< o4 Pu0l71 LaE 28	.�42  
S7<1e 7ts 7<1e>t7o< 7< 1�53� Pu0l71 LaE 28	 has 0ee< h75hlG 1r7t717He2.�43  Des>7te 
7ts 1r7t717sm� Co<5ressMs 2e17s7o< to author7He Pu0l71 LaE 28	 47ts s?uarelG 7<to 
the 4ou<2at7o<al I<27a< laE >reem>t7o< 4rameEork� Eh71h em0ra1es the tr70al 
sovere75<tG 1a<o< 4rom �orcester: that state laE 7s >reem>te2 u<less Co<5ress 
eF>l717tlG >erm7ts the releva<t author7tG to the states.�44  A<2 here� Co<5ress a1te2 
0G >ass7<5 Pu0l71 LaE 28	I1o<4err7<5 author7tG to a l7m7te2 <um0er o4 states to 
assert 1r7m7<al 8ur7s271t7o< 7< I<27a< 1ou<trG a<2 alloE7<5 other states to o>t 7< 
u>o< tr70al 1o<se<t.�4� 

I< 1��8 7< United States v. �heeler� the Su>reme Court hel2 that a tr70eMs 
>oEer to e<4or1e tr70al laE 2er7ves 4rom 7ts 7<here<t sovere75< >oEer.�4�  The 
Su>reme Court reaso<e2 that a tr70eMs >oEer to >u<7sh 7ts mem0ers 4or 1r7mes 
1omm7tte2 u<2er tr70al laE 7s a 4eature o4 7ts 7<here<t sovere75<tG 0e1ause 
Co<5ress <ever 2e1lare2 the tr70eMs >oEer as a 2ele5at7o< o4 4e2eral author7tG.�4�  
I< �heeler� th7s mea<t that the 1r7m7<al 2e4e<2a<t Eho ha2 >rev7ouslG 0ee< 
1o<v71te2 7< tr70al 1ourt maG also 0e 1har5e2 7< 4e2eral 1ourt E7thout v7olat7<5 the 
F74th Ame<2me<tMs Dou0le Jeo>ar2G Clause.�4�  W7th 7ts 2e17s7o<� the Court a>tlG 
rea447rme2 a �orcester 4ou<2at7o<al I<27a< laE 1a<o<: that tr70es reta7< all 
7<here<t sovere75< author7tG u<less a<2 u<t7l Co<5ress s>e17471allG a1ts to remove 

 
 �4�.  See ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at �.  
Additionally, the ���� amendment allowed states to return, or Pretrocede,Q state ;urisdiction back to the 
federal government.  �&�  This amendment, however, did not give tribes any influence over the retrocession 
of state ;urisdiction in Indian country.  �&�  
 �42.  �&� 
 �43.  See� e�)�, Jerry �ardner and Ada Pecos "elton, �u$.i% Law �	�
 �55ue5 a0& �o0%e405 (o4 
 i%ti/5 o( �4i/e i0 �0&ia0 �ou0t4;, T�I�AL L. � P�LSY IN��. �2022�, https�		perma.cc	U3S/���2' 
�P�rom the beginning, Public Law 2�0 was unsatisfactory to both states and Indian Nations.  Public Law 
2�0 inspired widespread criticism and concern from Indians and non�Indians alike.  Disagreements arose 
immediately concerning the scope of powers given to the states and the methods of assuming that power.Q�.  
 �44.  See ,orcester v. �eorgia, 3� U.S. �� Pet.� ���, �����2 ���32� �explaining that �eorgiaSs attempt 
to assert ;urisdiction over the Cherokee lands Pinterfere0s1 forcibly with the relations established between 
the United States and the Cherokee nation, the regulation of which, according to the settled principles of 
our constitution, are committed exclusively to the government of the unionQ�.  
 �4�.  �� U.S.C. M ���2; 5ee ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, 
at �. 
 �4�.  43� U.S. 3�3, 323�24 ������.  In !hee.e4, an Indian defendant �,heeler� was charged for the 
same crime twiceOonce by the Nava;o Nation and once by the federal government.  �&� at 3�4���.  
,heeler argued that this violated the Double Jeopardy Clause of the �ifth Amendment, which precludes 
a defendant from being charged twice for the same offense by the same sovereign.  �&� at 3�����.  Thus, 
the controlling issue in !hee.e4 was whether the source of a tribeSs power to punish tribal offenders 
originated from its own inherent sovereignty, or instead, was a power delegated to the tribes by the federal 
government.  �&� at 322.  If the source of tribal power to punish tribal offenders stemmed not from its own 
sovereignty, but from the federal government, ,heelerSs charges would violate the Double Jeopardy 
Clause.  See i&� at 3�4���.  
 �4�.  �&� at 32� �PIf Nava;o self�government were merely the exercise of delegated federal 
sovereignty, such a delegation should logically appear somewhere.  But no provision in the relevant 
treaties or statutes confers the right of self�government in general, or the power to punish crimes in 
particular, upon the Tribe.Q�. 
 �4�.  �&� at 330. 
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those >oEers.�4�  Further� the Court re7terate2 the >rem7se that tr70es >ossess 
Jsovere75<tG over 0oth the7r mem0ers a<2 the7r terr7torG.K��0 

The statutorG s1heme 7m>ose2 u>o< I<27a< 1ou<trG s7<1e the 4ou<27<5 o4 the 
1ou<trG 1a< 0e >art71ularlG 1o<4us7<5 Ehe< author7t7es attem>t to a>>lG the 
statutes.���  I< >ra1t71e� 2eterm7<7<5 Eh71h sovere75< assumes 8ur7s271t7o< usuallG 
takes o< a 1om>leF a<alGs7s that 7<1lu2es 2eterm7<7<5 Ehether the >er>etrator or 
v71t7m 7s I<27a<� Ehether the 1r7me 7s a 4elo<G or m7s2emea<or� a<2 Ehether the 
surrou<27<5 state 7< ?uest7o< 7s a Pu0l71 LaE 28	 state.��2  A0se<t 4urther 
1o<5ress7o<al a1t7o<� these are the rules that a>>lG to 1r7m7<al 8ur7s271t7o< 7< 
I<27a< 1ou<trG.��3  The o<lG 5ra<t o4 author7tG that Co<5ress 1o<4erre2 to the 
states u<2er these statutes Eas the s>e17al 8ur7s271t7o< >erm7tte2 u<2er Pu0l71 LaE 
28	 a<2 7ts s7ster statutes.��4  I4 a state 2es7res to assert 1r7m7<al 8ur7s271t7o< 7< 
I<27a< 1ou<trG� 7t must 4olloE the me1ha<7sm 1reate2 0G Co<5ress 7< Pu0l71 LaE 
28	 or the >er>etrator a<2 v71t7m must 0oth 0e <o<-I<27a<s u<2er McBratney.��� 

Co<5ressMs a1t7o<s� au5me<te2 0G the 4ou<2at7o<al tea1h7<5s 47rst 
7llum7<ate2 0G Ch7e4 Just71e Marshall 7< �orcester a<2 more 0roa2lG 7< the 
JMarshall tr7lo5G�K have >rov72e2 the 4rameEork 2el7<eat7<5 the 1r7m7<al 
8ur7s271t7o<al author7tG amo<5st the three sovere75<s 7< I<27a< 1ou<trG.���  I<2ee2� 
the Su>reme Court has 1h7>>e2 aEaG at some o4 the 4ou<2at7o<al u<2er>7<<7<5s 
o4 I<27a< laE esta0l7she2 7< �orcesterIsu1h as the hol27<5 7< McBratney.���  
Moreover� the Court has 27lute2 �orcester 0G sh74t7<5 aEaG J4rom the 72ea o4 
7<here<t I<27a< sovere75<tG as a 0ar to State 8ur7s271t7o< . . . J���  �ut the 
4ou<2at7o<al 0a1k2ro> rules re1o5<7He2 7< �orcester are lar5elG 7<ta1t� E7th 
�orcester st7ll re5ar2e2 as Jthe s7<5le most 7m>orta<t 1ase 7< 4e2eral I<27a< 
laE.K���  Most <ota0lG� Co<5ressMs a1t7o<s� alo<5 E7th �orcesterMs 4ou<2at7o<al 
tea1h7<5s� have esta0l7she2 the Su>reme CourtMs t7me-ho<ore2 rule Jo4 u>hol27<5 
tr70al sel4-5over<a<1e u<less Co<5ress ha-s. s>oke< to the 1o<trarG.K��0 

Ma<G t7mes� Co<5ress has <ot s>oke< to the 1o<trarG a<2 7s s7le<t o< a< 7ssue� 
a<2 Ehe< that ha>>e<s� the Su>reme Court has 4ash7o<e2 tEo 27st7<1t tests to a 
stateMs assum>t7o< o4 author7tG over <o<-I<27a< a1t7v7tG 7< I<27a< 1ou<trG: 

 
 �4�.  �&� at 323 �explaining that tribal sovereignty Pexists only at the sufferance of Congress and is 
sub;ect to complete defeasance.  But until Congress acts, the tribes retain their existing sovereign powersQ�.  
 ��0.  �&� �Buoting United States v. "aKurie, 4�� U.S. �44, ��� �������.  
 ���.  See �illingham, 5u24a note �, at ����� �describing the PinconsistentQ P;udicial clarityQ regarding 
Pgeneral federal legislationQ concerning Indian country, which introduces difficulty in applying the 
statutes in practice�. 
 ��2.  See i&� at ��. 
 ��3.  ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at 4. 
 ��4.  See 5u24a note �3� �describing how Congress has conferred criminal ;urisdiction similar to that 
of Public Law 2�0 to a select few states�.  
 ���.  ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at 4. 
 ���.  See 5u24a Part I �expounding upon the ;urisdictional framework in Indian country�.  
 ���.  �04 U.S. �2� ������. 
 ���.  "cClanahan v. AriK. State Tax CommSn, 4�� U.S. ��4, ��2 ����3�. 
 ���.  S��P�AN L. P�!A�, T�� 'I���� �F INDIAN� AND T�I��� �0� �4th ed. 20�2�.  
 ��0.  �etches, 5u24a note �2, at 2�3. 
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7<4r7<5eme<t a<2 >reem>t7o<.���  Ea1h test� 7<2e>e<2e<tlG� maG 0e su44717e<t to 
1o<1lu2e a state laE 7s 7<a>>l71a0le 7< I<27a< 1ou<trG� 0ut 7t 7s 7m>orta<t to 
1o<s72er 0oth to5ether 0e1ause JtheG are relate2.K��2  I<4r7<5eme<t >re1lu2es a 
stateMs assert7o< o4 8ur7s271t7o< over <o<-I<27a<s 7< I<27a< 1ou<trG 74 the eFer17se 
o4 state author7tG Eoul2 v7olate Jthe r75ht o4 reservat7o< I<27a<s to make the7r oE< 
laEs a<2 0e rule2 0G them.K��3 

Relate2lG� Ehe< 2eterm7<7<5 Ehether 4e2eral laE >reem>ts state laE 7< th7s 
1o<teFt� there are some 7m>orta<t 1a<o<s the Court 1ustomar7lG takes 7<to 
1o<s72erat7o<.��4  Due to the s75<7471a<1e o4 tr70es as sovere75<s� the Su>reme 
Court re1o5<7Hes that J-t.r70al reservat7o<s are <ot States�K a<2 1o<se?ue<tlG 
e<5a57<5 7< a< or27<arG >reem>t7o< a<alGs7s��� Eoul2 0e Ju<hel>4ulK a<2 eve< 
Jtrea1herous.K���  As su1h� 1ourts are to e<5a5e the7r a<alGs7s a5a7<st the 0a1k2ro> 
o4 tr70al sovere75<tG� Eh71h 7<1lu2es a< Jassum>t7o< that States have <o >oEer to 
re5ulate the a44a7rs o4 I<27a<s o< a reservat7o<.K���  Im>orta<tlG� the Su>reme 
Court has s>e1747e2 that there <ee2 <ot 0e a< eF>ress 1o<5ress7o<al a1t 7< or2er to 
47<2 that a stateMs laE has 0ee< >reem>te2 0G 4e2eral laE a<2 that a<G am075u7t7es 
7< 4e2eral laE are 5e<erouslG 1o<strue2 7< 4avor o4 the tr70es �the am075u7tG 
1a<o<�.���  W7th these >r7<17>les 7< m7<2� the Court the< 0e57<s Ja >art71ular7He2 
7<?u7rG 7<to the <ature o4 the state� 4e2eral� a<2 tr70al 7<terests at stakeK to 
2eterm7<e Ehether a stateMs assert7o< o4 8ur7s271t7o< 7s >reem>te2 0G 4e2eral 
laE.���  Th7s >reem>t7o< a<alGs7s 7s otherE7se 1alle2 the Bracker 0ala<17<5 test 
a<2 Eas a>>l7e2 0G the ma8or7tG 7< Castro-Huerta 7< 2e1727<5 7ts rul7<5.��0  
H7stor71allG� the Bracker 0ala<17<5 test ha2 o<lG 0ee< ut7l7He2 7< the 17v7l 1o<teFt� 
a<2 <ot the 1r7m7<al� u<t7l 7t Eas a>>l7e2 0G the Court 7< Castro-Huerta.��� 
 
 
 
 
 ���.  ,hite "ountain Apache Tribe v. Bracker, 44� U.S. �3�, �42 ����0�.  
 ��2.  �&� at �43.  
 ��3.  ,illiams v. Lee, 3�� U.S. 2��, 220 ������.  In !i..ia/5, a non�Indian general store owner 
operating on the Nava;o reservation in AriKona filed suit in state court against an Indian defendant over 
nonpayment of goods sold on credit.  �&� at 2��.  The Tribe argued that the proper forum for the suit was 
tribal court.  �&� at 2��.  The Supreme Court held that tribal court was the correct forum for cases brought 
by non�Indians against Indians for actions occurring on reservation land, because states have no 
;urisdiction in Indian country if it would infringe on a tribeSs ability to govern itself.  �&� at 220.   
 ��4.  4a%ke4, 44� U.S. at �4�. 
 ���.  PIn other areas of the law, the courts are more hesitant to find that state law has been preempted� 
RIt will not be presumed that a federal statute was intended to supersede the exercise of the power of the 
state unless there is a clear manifestation of intention to do so.  The exercise of federal supremacy is not 
lightly to be presumed.SQ  Laurie 'eynolds, �0&ia0 �u0ti0) a0& �i5hi0) Ri)ht5
 �he Ro.e o( �4i$a. 
Sove4ei)0t; a0& �4ee/2tio0, �2 N.C. L. '�!. �43, ��� n.��� ����4� �internal citations omitted�.  
 ���.  4a%ke4, 44� U.S. at �43. 
 ���.  !i..ia/5, 3�� U.S. at 220.  
 ���.  4a%ke4, 44� U.S. at �43. 
 ���.  �&� at �4�. 
 ��0.  In 4a%ke4, the Supreme Court struck down AriKonaSs attempt to impose taxes over on�
reservation logging operations owned by a non�Indian corporation under contract with the tribe.  �&� at 
�3��3�.  
 ���.  $klahoma v. Castro�Huerta, �42 S. Ct. 24��, 2�00 �2022�. 
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IV.  ANALYSIS OF THE MAJORITY AND DISSENTING OPINIONS 
 
Oklahoma v. Castro-Huerta Eas a 5-4 2e17s7o< authore2 0G Just71e �rett 

 ava<au5h� a<2 8o7<e2 0G Ch7e4 Just71e Joh< Ro0erts a<2 Just71es Samuel Al7to� 
Clare<1e Thomas� a<2 AmG Co<eG �arret.��2  Wr7t7<5 4or the 27sse<t Eas Just71e 
Gorsu1h� 8o7<e2 0G Just71es So<7a SotomaGor� Ele<a  a5a<� a<2 Ste>he< 
�reGer.��3  Th7s 1ase� l7ke most others 1o<1er<7<5 4e2eral I<27a< 1r7m7<al laE� 7s 
a0out statutorG 7<ter>retat7o<.��4 S>e17471allG� the Castro-Huerta 2e17s7o< 
em>loGe2 a 4e2eral >reem>t7o< 7<?u7rG that >re2om7<atelG a<alGHe2 the Ge<eral 
Cr7mes A1t a<2 Pu0l71 LaE 28	.���  O<1e the ma8or7tG 1o<1lu2e2 that <e7ther a1t 
>reem>ts a stateMs assum>t7o< o4 1o<1urre<t 8ur7s271t7o< 7< I<27a< 1ou<trG over 
<o<-I<27a< 1r7mes� 7t move2 4urther 7<to 7ts >reem>t7o< a<alGs7s a<2 2eterm7<e2� 
u<2er a Bracker 0ala<17<5 test� that the tr70e a<2 the 4e2eral 5over<me<tMs 7<terests 
Eere su>erse2e2 0G the stateMs.��� 

I< Castro-Huerta� the ma8or7tG 4um0les <ot o<lG the 0as71 >rem7ses o4 the 
1o<troll7<5 laE 0ut also the a>>l71at7o< o4 4ou<2at7o<al 1a<o<s that have 0ee< 
e<5ra7<e2 7< I<27a< laE 4or over 4ortG Gears.���  The a<alGs7s 0eloE e<1om>asses 
a stru1ture that se>arates the ma8or7tG a<2 the 27sse<tMs >reem>t7o< 7<?u7r7es 0G 
the7r 4ou<2at7o<al a>>roa1hesIthat 7s� hoE ea1h o>7<7o< su>>orts 7ts reaso<7<5I
a<2 hoE ea1h statute Eas eFam7<e2.���  What 4olloEs 7s a< a<alGs7s that >rov72es 
Eh71h o>7<7o<� the ma8or7tG or 27sse<t� more 1loselG resem0les the 1o<troll7<5 
laE.���  Im>orta<tlG� the se1t7o<s 0eloE are 7<te<2e2 to 2emo<strate a s72e-0G-
s72e 0reak2oE< o4 the ma8or7tG a<2 27sse<t7<5 o>7<7o<s� 7llustrat7<5 8ust hoE 
27ss7m7lar theG are 4rom o<e a<other.��0 
 

A.  FOUNDATIONAL CANONS 
 
I< Castro-Huerta� the Su>reme Court rule2 that states have 1o<1urre<t 

8ur7s271t7o< E7th the 4e2eral 5over<me<t to >rose1ute 1r7mes 1omm7tte2 7< I<27a< 

 
 ��2.  �&� at 24��. 
 ��3.  �&� at 2�0� ��orsuch, J., dissenting�.  Justice Coney Barret was considered the swing vote in 
�a5t4o��ue4ta due to her prior vote during the same session to uphold tribal sovereignty in De0e<2i v� 
�0ite& State5, �42 S. Ct. ��3� �2022�Obut she distinctly sided with the ma;ority in �a5t4o��ue4ta.  See 
NatSl Cong. of Am. Indians, �he �a5t4o��ue4ta De%i5io0
 �0&e45ta0&i0) the �a5e a0& Di5%u55i0) �e:t 
Ste25, .� T ��, at 4��30 �July �, 2022�, https�		perma.cc	H&C4�J'/S. 
 ��4.  This is generally true in matters of criminal ;urisdiction in Indian country where federal statutes 
occupy the field.  See 5u24a note � �outlining those statutes�.  In contrast, issues of tribal civil ;urisdiction 
�particularly over non�Indians� are governed primarily by federal common law �or Pin the vernacular, the 
Court ;ust makes it upQ�.  Interview with �rank Pommersheim, Professor �meritus, Univ. of S.D. Knudson 
Sch. of L., in +ermillion, S.D. �Nov. 2, 2022�.   
 ���.  �a5t4o��ue4ta, �42 S. Ct. at 24�4. 
 ���.  �&� at 2�0�. 
 ���.  �&� 
 ���.  See i0(4a Part I+.A�B �examining the ma;ority and dissenting opinions�.  
 ���.  See 5u24a Part III �explaining the controlling law relevant here�.  
 ��0.  See i0(4a Part I+.A�B �contrasting the ma;ority and dissenting opinions�.  
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1ou<trG 0G <o<-I<27a< >er>etrators a5a7<st I<27a< v71t7ms.���  From the outset� the 
ma8or7tG 5rou<2e2 7ts reaso<7<5 a5a7<st a 0a1k2ro> >resum>t7o< o4 state 
sovere75<tG.��2  The Court 0e5a< 7ts a<alGs7s 0G eF>la7<7<5 that the Co<st7tut7o< 
>erm7ts a stateMs assert7o< o4 8ur7s271t7o< 7< I<27a< 1ou<trG 0e1ause JI<27a< 
1ou<trG 7s >art o4 the State� <ot se>arate 4rom the State.K��3  A<2 0e1ause I<27a< 
1ou<trG 7s >art o4 a state� a11or27<5 to the Court� a state 7s Je<t7tle2 to the 
sovere75<tG a<2 8ur7s271t7o< over all the terr7torG E7th7< her l7m7ts-�.K Eh71h 
7<1lu2es I<27a< 1ou<trG.��4  The ma8or7tG ma7<ta7<e2 that the 4ou<2at7o<al 1a<o<s 
esta0l7she2 7< �orcester rel7e2 o< a< 7<1orre1t u<2ersta<27<5 o4 the relat7o<sh7> 
0etEee< the states a<2 I<27a< 1ou<trG.���  The Court su>>orte2 th7s 72ea 0G 
eF>la7<7<5 that the J5e<eral <ot7o< 2raE<K 4rom �orcester Jhas G7el2e2 to 1loser 
a<alGs7s.K���  Part71ularlG� Just71e  ava<au5h asserte2 that s7<1e the late 
<7<etee<th 1e<turG� a state has <ee2e2 <o J>erm7ss7o< sl7> 4rom Co<5ress to 
eFer17se the7r sovere75< author7tG-�.K a<2 thus� JI<27a< reservat7o<s are L>art o4 
the surrou<27<5 StateM a<2 su08e1t to the StateMs 8ur7s271t7o< LeF1e>t as 4or0722e< 
0G 4e2eral laE.MK���  The ma8or7tG the< eF>la7<e2 that a JStateMs 8ur7s271t7o< 7< 
I<27a< 1ou<trG maG 0e >reem>te2 �7� 0G 4e2eral laE u<2er ordinary principles of 
federal preemption� or �77� Ehe< the eFer17se o4 state 8ur7s271t7o< Eoul2 u<laE4ullG 
7<4r7<5e o< tr70al sel4-5over<me<tK u<2er a JBrackerK 0ala<17<5 a<alGs7s.���  It 7s 
7< th7s stateme<t Ehere the ma8or7tG <o7selesslG 4ash7o<e2 7ts <eE a<t71a<o< o4 
I<27a< laE� 0G>ass7<5 the 1o<5ress7o<al >le<arG 2o1tr7<e a<2 su0st7tut7<5 7< 7ts 
>la1e the CourtMs v7s7o< o4 state sovere75<tG su>erse27<5 tr70al sovere75<tG.��� 

Co<verselG� Just71e Gorsu1h 0e5a< h7s 27sse<t 0G atta1k7<5 the ma8or7tGMs 
a<alGs7s as a 4ou<2at7o<al a<2 1ate5or71al error.��0  He eF>la7<e2 that the 
ma8or7tGMs attem>t to eFam7<e the 1ase u<2er J<ormalK >reem>t7o< rules 7s 
>re17selG the o>>os7te o4 the >reem>t7o< a<alGs7s the Su>reme Court has alEaGs 
rel7e2 u>o< 7< 1ases 7<volv7<5 I<27a< tr70es.���  �e1ause tr70es are sovere75<s� 
Just71e Gorsu1h Erote� the >ro>er a<alGs7s shoul2 0e57< E7th the Jtra27t7o<alK rule 
that u<less Co<5ress eF>resslG author7Hes� state 1r7m7<al laEs are 7<a>>l71a0le 7< 
I<27a< 1ou<trG.��2  The 27sse<t r7271ule2 hoE the ma8or7tG 1oul2 so 7<2744ere<tlG 
<e5ate the 1a<o<s set 4orth 7< �orcester� Eh7le those same 1a<o<s have 0ee< 

 
 ���.  �a5t4o��ue4ta, �42 S. Ct. at 2�02�03. 
 ��2.  �&� at 24�3. 
 ��3.  �&�  
 ��4.  �&� �Buoting Lessee of Pollard v. Hagan, 44 U.S. �2, �� ���4���.  
 ���.  �&� at 2�02.  
 ���.  �&� at 24�3. 
 ���.  �&� at 2�03, 24�3 �Buoting $rg. +ill. of Kake v. �gan, 3�� U.S. �0, �2 ����2��.  
 ���.  �&� at 24�4 �emphasis added�.  The ma;ority here casually transforms important strictures of the 
4a%ke4 test by conducting its balancing analysis under ordinary rules of preemption.  See 'eynolds, 5u24a 
note ��� �describing ordinary rules of preemption�.  
 ���.  See 5u24a note 30 �stating how Pthe phrase Rnew entry into the anticanon of Indian lawS was 
penned by Justice �orsuch in his dissent in �a5t4o��ue4taQ�.  
 ��0.  �a5t4o��ue4ta, �42 S. Ct. at 2��� ��orsuch, J., dissenting�.  
 ���.  �&� 
 ��2.  �&� at 2�2�.  
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1o<s7ste<tlG u>hel2 0G the Court s7<1e Amer71aMs 4ou<27<5.��3  I< e<27<5 h7s 
re0uke o4 the ma8or7tGMs 7<ter>retat7o< o4 Eell-esta0l7she2 I<27a< laE 1a<o<s� 
Just71e Gorsu1h em>has7He2 hoE tr70al sovere75<tG 7s <ot some J27s1ar2e2 art74a1t 
o4 a 0G5o<e era.K��4  To 0e sure� Just71e Gorsu1h asserte2� the Su>reme Court has 
u>hel2 the 4ou<2at7o<al u<2er>7<<7<5s 4rom �orcesterIthat tr70es are se>arate 
sovere75<s that 1a< eFer17se the7r oE< reta7<e2 sovere75<tG� Eh71h 7<1lu2es the 
assert7o< o4 tr70al sovere75< 7mmu<7tGImost re1e<tlG 7< 2	14 a<2 2	22.��� 

The ma8or7tG a<2 27sse<t 0oth have starklG 1o<trast7<5 v7eEs o< the 
relat7o<sh7> 0etEee< tr70al a<2 state sovere75<tG.���  Those 2744ere<1es 1a< 0e� at 
least >artlG� attr70ute2 to the7r 27st7<1t7ve 7<ter>retat7o< a<2 res>e1t 4or 
4ou<2at7o<al I<27a< laE 1a<o<s a<2 I<27a< tr70es 7< 5e<eral.���  The ma8or7tG 
1o<stru1ts a <eE a<t7-1a<o< 7< 7ts reaso<7<5� assert7<5 that state sovere75<tG� at 
least 7< mo2er< t7mes� trum>s tr70al sovere75<tG.���  To su>>ort th7s revelat7o<� 
the Court >rov72es some 4ra5me<te2 1ase laE.���  Th7s� 1erta7<lG� 7s <ot Ehat the 
1o<troll7<5 laE 7s a<2 has 0ee< 7< I<27a< laE.200  Perha>s the most ser7ous a44ro<t 
to tr70al sovere75<tG that the Court re7<4or1es E7th 4ra5me<te2 1ase laE 7s th7s 
<ot7o< that I<27a< 1ou<trG 7s >art o4 a state� a<2 <ot se>arate 4rom a state� a<2 
there4ore states have 8ur7s271t7o< over all terr7torG E7th7< 7ts 0ou<2ar7es u<less 
Co<5ress has >reem>te2 that 8ur7s271t7o<.20�  That stateme<t 0G the Court 
e44e1t7velG stre<5the<e2 state sovere75<tG at the eF>e<se o4 tr70al sovere75<tG.202  
A<2 that rhetor71 0G the CourtIEhether 271ta or >art o4 the hol27<5ImaG 0e 
u<laE4ullG m7s1o<strue2 0G the loEer 1ourts� >ote<t7allG 1reat7<5 a r7>>le e44e1t 
that <arroEs tr70al sovere75<tG eve< 4urther as Ee move 7<to the 4uture.203 

To 0e 4a7r� I<27a< laE >re1e2e<t 7s h75hlG 4a1t-s>e17471� 1reat7<5 a seem7<5lG 
27s8o7<te2 a<2 7<1o<s7ste<t a>>l71at7o< o4 stare decisis.204  It 7s true that tr70al 
 
 ��3.  �&� at 2���.  
 ��4.  �&� 
 ���.  �&�; 5ee DeneKpi v. United States, �42 S. Ct. ��3� �2022� �reaffirming !hee.e4� that tribal nations 
are separate sovereigns for purposes of the Double Jeopardy Clause�; "ichigan v. Bay "ills Indian Cmty., 
��2 U.S. ��2 �20�4� �upholding tribal sovereign immunity�.  
 ���.  �o/2a4e �a5t4o��ue4ta, �42 S. Ct. at 24�3��4, with i&� at 2�����2 ��orsuch, J., dissenting� 
�expressing differing views�. 
 ���.  See 5u24a note 30.  The other canons pertinent here are� ��� the ambiguity canon� that any 
ambiguities in federal law are to be construed in favor of the tribes Pto comport with 01 traditional notions 
of sovereignty and with the federal policy of encouraging tribal independenceQ; and �2� there need not be 
an explicit statement from Congress in order to find a stateSs law preempted by tribal and federal interests.  
,hite "ountain Apache Tribe v. Bracker, 44� U.S. �3�, �43�44 ����0�. 
 ���.  See 5u24a note 30 �describing the new Panti�canonQ of Indian law�.  
 ���.  $rganiKed +illage of Kake v. �gan, 3�� U.S. �0, �2 ����2�; New .ork e: 4e.. Cutler v. Dibble, 
�2 U.S. 3�� ������; Surplus Trading Co. v. Cook, 2�� U.S. �4� ���30�; New .ork e: 4e.. 'ay v. "artin, 
32� U.S. 4�� ���4��; .akima v. Confederated Tribes � Bands of .akima Nation, �02 U.S. 2�� ����2�; 
Nevada v. Hicks, �33 U.S. 3�3 �200��.  
 200.  See 5u24a Part III �explaining the true history of Indian law precedent and statutes relevant here�.  
 20�.  �a5t4o��ue4ta, �42 S. Ct. At 24�3. 
 202.  See 5u24a Part III �revealing other ways the Supreme Court has chipped away at tribal 
sovereignty throughout the years�.  
 203.  See )e0e4a..; NatSl Cong. of Am. Indians, 5u24a note ��3 �commenting on how lower courts 
may unlawfully broaden the ruling in �a5t4o��ue4ta�. 
 204.  See� e�)�, �rickey, �a45ha..i0) �a5t a0& �4e5e0t, 5u24a note �2, at 43� �explaining that Pthe 
precedential effect of federal Indian law decisions is often weakQ�.  
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sovere75<tG has 0ee< 1h7sele2 aEaG s7<1e �orcester.20�  �ut th7s �orcester-era 
1a<o< to u>hol2 tr70al sovere75<tG u<less Co<5ress a1ts has 0ee< v7tal to the 
>reservat7o< o4 Ehat 7s le4t o4 tr70al sovere75<tG.20�  W7th th7s 2e17s7o<� the Court 
<ot o<lG 1h7sele2 aEaG a lar5e 1hu<k o4 Ehat rema7<s o4 tr70al sovere75<tG� 0ut 7t 
<oE 57ves the Court e<2orseme<t to 4urther Eeake< that sovere75<tG.20�  For 
eFam>le� 7t 7s <ot u<reaso<a0le to 4oresee the Court a>>lG7<5 7ts reaso<7<5 4rom 
Castro-Huerta to 1reate a >resum>t7o< that states have 17v7l 8ur7s271t7o< over <o<-
I<27a< 1o<2u1t o< reservat7o< la<2� >os7<5 a su0sta<t7al threat to tr70al 
sovere75<tG.20�  The 2e17s7o< 7< Castro-Huerta e44e1t7velG a0ro5ates �orcester� 
a<2 74 <ot a mere Jo<e-o44�K the rul7<5 E7ll l7kelG have ser7ous 7m>l71at7o<s 4or the 
4uture o4 tr70al sovere75<tG.20� 

The 27sse<tMs v7eE� hoEever� 7s >r7<17>le2 a<2 o<e that u>hol2s tr70al 
sovere75<tG.2�0  Part71ularlG� the 27sse<t eF>la7<s that the or27<arG >reem>t7o< 
ruleIEhere J1ourts start E7th the assum>t7o< that Co<5ress has <ot 27s>la1e2 
state author7tGKI2oes <ot a>>lG 7< I<27a< laE.2��  I<stea2� 7< the I<27a< laE 
1o<teFt� JEhe< a State tr7es to re5ulate tr70al a44a7rs� the same 0a1k2ro> 2oes <ot 
a>>lG 0e1ause Tr70es have a 1la7m to sovere75<tG -that. lo<5 >re2ates that o4 our 
oE< Gover<me<t.K2�2  Thus� u<2er 7ts res>o<s707l7tG to the rule o4 laE a<2 
Co<5ressMs >le<arG author7tG 7< I<27a< a44a7rs� the Court 7s to u>hol2 tr70al 
sovere75<tG u<less a<2 u<t7l Co<5ress a1ts.2�3 

I<27a< laE seems elus7ve to ma<G Just71es o4 the Su>reme Court� Eh71h 1oul2 
0e a >r7me reaso< EhG the 4or1e o4 I<27a< laE >re1e2e<t 7s o4te< Eeak.2�4  E?uallG 
trou0lesome 7s the thou5ht that those same Just71es do have a stro<5 5ras> o4 
I<27a< laE 0ut are 7<stea2 mak7<5 u> the7r >re4erre2 result 7< >la1e o4 Ehat the 
Court 7<ter>rets as 7<su44717e<t 1o<5ress7o<al a1t7o<.2��  D7sres>e1t toEar2s tr70al 

 
 20�.  See 5u24a Part III �outlining �%4at0e; and �.i2ha0t and their impact on Indian country�.  
 20�.  ��)�� "ichigan v. Bay "ills Indian Cmty., ��2 U.S. ��2, ��� �20�4� �reiterating that Punless 
and until Congress acts, the tribes retain their historic sovereign authorityQ� �internal citations omitted�.  
 20�.  The Court now has now created precedent further eroding tribal sovereignty.  ut 5ee �rickey, 
�a45ha..i0) �a5t a0& �4e5e0t, 5u24a note �2, at 43� �stating how Pthe precedential effect of federal Indian 
law decisions is often weakQ�.  
 20�.  Interview with �rank Pommersheim, 5u24a note ��4 �discussing the potential issues with the 
�a5t4o��ue4ta decision�.  
 20�.  See )e0e4a..; NatSl Cong. of Am. Indians, 5u24a note ��3 �mentioning how lower courts may 
unlawfully broaden the ruling in �a5t4o��ue4ta�.  
 2�0.  See 5u24a Part III �illustrating a principled overview of the Indian law precedent relevant here�.  
 2��.  $klahoma v. Castro�Huerta, �42 S. Ct. 24��, 2��2 �2022� ��orsuch, J., dissenting� �internal 
Buotations omitted�. 
 2�2.  �&� �internal Buotations omitted�. 
 2�3.  �&� 
 2�4.  See )e0e4a..; 'obert Laurence, Do0@t �hi0k o( a �i22o2ota/u5
 �0 �55a; o0 �i45t�"ea4 
�o0t4a%t5� �a4th3uake �4e&i%tio0� �u0 �o0t4o. i0 a)h&a&� the �0&ia0 �ivi. Ri)ht5 �%t� the �.ea0 !ate4 
�%t� a0& �u5ti%e �ho/a5@5 Se2a4ate �2i0io0 i0 United States v. Lara, 40 T L�A L. '�!. �3�, �4� �2004� 
�noting that the Supreme Court is Pconfused about Indian lawQ�; 5ee a.5o NatSl Cong. of Am. Indians, 
5u24a note ��3, at ���0� �expressing how the Supreme Court does not know Indian law very well�.  
 2��.  See )e0e4a..; John A. �ere;ohn and Barry '. ,eingast, � �o5itive �heo4; o( Statuto4; 
�0te424etatio0, �2 IN�SL '�!. L. � ���N. 2�3, 2�� ����2� �explaining how statutory interpretation 
commands the Supreme Court to act on the preferences of the enacting legislature as an Phonest agent,Q 
and not on the preferences of individual Justices�. 
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<at7o<s a<2 sovere75<tG 1a< 0e 4ou<2 7< e7ther a>>roa1h.2��  The CourtMs <e5le1t 
o4 >re1e2e<t a<2 7ts seem7<5lG 4erve<t 27s>os7t7o< to le57slate 4rom the 0e<1h 
1reates a trou0l7<5 outlook 4or the 1ou<trG.2��  Th7s trou0le 1a< 0e u<2ers1ore2 7< 
hoE Just71e  ava<au5h so 1aval7erlG asserts h7s u<2ersta<27<5 o4 I<27a< laE as 
the 1orre1t 7<ter>retat7o< that rea27<5 h7s o>7<7o< makes 7t seem l7ke he 7s 
5asl75ht7<5 a<Go<e Eho 27sa5rees E7th h7m.2�� 
 

�.  F�D��AL STATUTO�� SC��	� 
 

�.  The �eneral Crimes Act 
 
U<2er 7ts >reem>t7o< a<alGs7s� the Court eFam7<e2 Ehether the Ge<eral 

Cr7mes A1t >reem>ts state 1r7m7<al author7tG 7< I<27a< 1ou<trG.2��  Stu2G7<5 the 
teFt o4 the Ge<eral Cr7mes A1t� the ma8or7tG state2 that the A1t 7s E7thout a<G 
la<5ua5e >ur>ort7<5 eF1lus7ve 4e2eral 8ur7s271t7o< 7< I<27a< 1ou<trG� a<2 that the 
A1t 7s s7le<t E7th re5ar2 to state 8ur7s271t7o< 0e7<5 >reem>te2 7< I<27a< 1ou<trG.220  
Just71e  ava<au5h also eF>la7<e2 that the Ge<eral Cr7mes A1t 2oes <ot e?uate 
I<27a< 1ou<trG E7th a 4e2eral e<1lave 4or 8ur7s271t7o<al >ur>oses� 0ut 7<stea2� the 
A1t merelG J0orroEs the 0o2G o4 4e2eral 1r7m7<al laE that a>>l7es 7< 4e2eral 
e<1laves a<2 eFte<2s 7t to I<27a< 1ou<trG.K22�  S7<1e the A1t 7s <ot eF>l717t E7th 
res>e1t to eF1lus7ve 4e2eral author7tG or state >reem>t7o<� the Court 1o<strue2 th7s 
7< 4avor o4 the states.222  Thus� the ma8or7tG hel2� the Ge<eral Cr7mes A1t 2oes <ot 
0ar states 4rom 1o<1urre<tlG >rose1ut7<5 1r7mes E7th the 4e2eral 5over<me<t 
1omm7tte2 0G <o<-I<27a<s a5a7<st I<27a<s 7< I<27a< 1ou<trG.223 

The 27sse<t 47rst 2es1r70e2 hoE the >assa5e o4 the Ge<eral Cr7mes A1t� as 
a2o>te2 7< 1834 7< res>o<se to �orcester� 272 <ot 1o<4er a<G state 8ur7s271t7o< 7< 
I<27a< 1ou<trGIeve< thou5h Co<5ress Eas o0v7ouslG aEare o4 the 7m>l71at7o<s 
o4 the hol27<5 there.224  The 27sse<t eF>la7<e2 that Co<5ress >asse2 the Ge<eral 
Cr7mes A1t 0e1ause 7t u<2erstoo2 that o<lG 4e2eral laE� a<2 <ot state laE� maG 
oversee I<27a< 1ou<trGIa<2 eve< st7ll� 4e2eral 8ur7s271t7o< u<2er the A1t Eas 
l7m7te2.22�  �G a<alGH7<5 the teFt� the 27sse<t state2 that the A1t Jmakes >la7<K 
that I<27a< 1ou<trG 7s e?u7vale<t to 4e2eral e<1laves 2ue to 0oth 0e7<5 JE7th7< the 
 
 2��.  Interview with �rank Pommersheim, 5u24a note ��4 �discussing the �a5t4o��ue4ta decision�. 
 2��.  See� e�)�, Dobbs v. Jackson ,omenSs Health $rg., �42 S. Ct. 222� �2022� �overturning nearly 
fifty years of precedent affirming a womanSs right to choose to have an abortion�; 5ee a.5o Jipping, 5u24a 
note 2�, at ��� �describing how Pa ;udiciary that impartially and fairly applies the facts of a case to the 
applicable lawQ is imperative in preserving the separation of powers and American liberty�.  
 2��.  The American Psychological Association defines PgaslightQ as the manipulation of Panother 
person into doubting his or her perceptions, experiences, or understanding of events.Q  �a5.i)ht, APA 
DI��I�NA�Y �F P�Y��., https�		perma.cc	��"��KK�& �last visited Dec. �0, 2022�.  
 2��.  �a5t4o��ue4ta, �42 S. Ct. at 24�4.  
 220.  �&� at 24��.  
 22�.  �&� 
 222.  See i&� 
 223.  �&� 
 224.  �&� at 2��3 ��orsuch, J., dissenting�. 
 22�.  �&�  
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sole a<2 eF1lus7ve 8ur7s271t7o< o4 the U<7te2 States.K22�  Further� Just71e Gorsu1h 
eF>la7<e2 that the eF1e>t7o<s E7th7< the Ge<eral Cr7mes A1t Eere 7m>leme<te2 
0G Co<5ress a5a7<st the 0a1k2ro> o4 tr70al sovere75<tG.22�  A<2 that Co<5ress� 7< 
1ra4t7<5 these eF1e>t7o<s� Eoul2 have <ever Jtake< su1h 1are to l7m7t 4e2eral 
author7tGK 7< I<27a< 1ou<trG� 0ut JsomeEhere� somehoEK >erm7tte2 the states to 
Je<8oG 4ree re7<.K22� 

The ma8or7tG eF>la7<s that the Ge<eral Cr7mes A1t 7s s7le<t o< state 
8ur7s271t7o< 0e7<5 >reem>te2� a<2 so that su>>orts the <ot7o< that state 8ur7s271t7o< 
7s not >reem>te2.22�  �ut th7s 7s eFa1tlG the o>>os7te o4 the 4ou<2at7o<al >r7<17>le 
the Court has em>loGe2 u<2er 7ts >reem>t7o< a<alGs7s.230  Just71e  ava<au5h 4a7ls 
to me<t7o< h7s a0ro5at7o< o4 th7s >r7<17>leIhe 1arr7es o< as 74 h7s a>>roa1h has 
ha2 >re1e2e<t7al value all alo<5.23�  The ma8or7tG also 4a7le2 to 57ve 2e4ere<1e to 
the am075u7tG 1a<o<� l7ke 7t 7s a< 7<v7s70le tool o<lG to 0e a>>l7e2 Ehe< the Court 
2es7res.232  The u<1erta7<tG surrou<27<5 Ehat rema7<s o4 these >r7<17>les 7s 
5lar7<5.233  Further 1om>l71at7<5 th7<5s 7s the CourtMs <ota0lG a0se<t eF>la<at7o< 
o< hoE 7t veere2 4rom >re1e2e<t.234  Althou5h 7t 7s <ot u<usual 4or the Court to 
su0tlG overrule 7ts >re1e2e<t� 7ts s7le<1e here 7s >ro0lemat71 7< 2eterm7<7<5 the 
7m>a1t o4 the CourtMs reaso<7<5.23� 

The 27sse<t took a mu1h more >r7<17>le2 a>>roa1h� e<1a>sulat7<5 a5a7<st a 
0a1k2ro> o4 tr70al sovere75<tG� Ehat the laE a<2 >re1e2e<t have 2emo<strate2 
over the Gears.23�  I<27a< laE eF>erts a5ree E7th the 27sse<tMs 1hara1ter7Hat7o< o4 
the laE 2ue to 7ts a11ura1G.23�  A ma8or >ort7o< o4 >re1e2e<t that 7s v7tal to the 
7<ter>retat7o< o4 the 4e2eral statutorG s1heme 7< I<27a< laE Eas 75<ore2� a<2 a <eE 
J>athmark7<5K 1ase o< hoE state sovere75<tG su>erse2es tr70al sovere75<tG Eas 
esta0l7she2.23�  The Ge<eral Cr7mes A1t has 0ee< u<2erstoo2 to >reem>t state 

 
 22�.  �&� 
 22�.  �&� at 2��4. 
 22�.  �&� 
 22�.  �&� at 2�00�02. 
 230.  A Pbasic principle01Q of Indian law preemption analysis is encapsulated in the Pre;ect0ion of1 the 
proposition that in order to find a particular state law to have been preempted by operation of federal law, 
an express congressional statement to that effect is reBuired.Q  ,hite "ountain Apache Tribe v. Bracker, 
44� U.S. �3�, �4��44 ����0�. 
 23�.  See �a5t4o��ue4ta, �42 S. Ct. at 24��. 
 232.  See 4a%ke4, 44� U.S. at �43�44. 
 233.  See )e0e4a..; �a5t4o��ue4ta, �42 S. Ct. at 2�04 �stating that the CourtSs holding is based on 
precedent�.  
 234.  See i&� at 24�4�2�00.  
 23�.  See "ichael H. Leroy, �ve44u.i0) �4e%e&e0t
 >� De4e.i%t i0 the St4ea/ o( the Law?, �� S"U 
L. '�!. ���, ��� �20�3� �PThe Supreme Court invalidates its precedents in many waysOoften by nuance 
or deflection, as when it narrows the application of a precedent . . . .Q�.  
 23�.  �a5t4o��ue4ta, �42 S. Ct. at 2�����2 ��orsuch, J., dissenting�. 
 23�.  �(� NatSl Cong. of Am. Indians, 5u24a note ��3, at 23�4� �explaining that Justice �orsuchSs 
dissent in �a5t4o��ue4ta illustrated well the problems of the ma;oritySs ruling and reasoning�. 
 23�.  See �a5t4o��ue4ta, �42 S. Ct. at 2�04; 5ee a.5o Strate v. A�� Contractors, �20 U.S. 43�, 44� 
������ �P�o0ta0a v� �0ite& State5 � � � is the pathmarking case concerning tribal civil authority over 
nonmembers.Q�.  
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assum>t7o< o4 1r7m7<al 8ur7s271t7o< s7<1e 7ts >assa5e.23�  �ut the Court Eas a0le 
to erro<eouslG s72e-ste> the >la7< teFt o4 the A1t� the 1o<teFt surrou<27<5 7ts 
>assa5e� the >re1e2e<t esta0l7she2 u<2er the A1t� a<2 the status ?uoIEh71h all 
am>lG su>>ort the u<2ersta<27<5 that state 1r7m7<al 8ur7s271t7o< 7s >reem>te2 7< 
I<27a< 1ou<trG u<less Co<5ress a1ts �Eh71h 7t 272� 4or eFam>le� Ehe< 7t >asse2 
Pu0l71 LaE 28	�.240 
 

�.  �ublic Law ��� 
 
I< a<alGH7<5 Ehether Pu0l71 LaE 28	 >reem>ts state 8ur7s271t7o< 7< I<27a< 

1ou<trG� the ma8or7tG 47rst 0ase2 7ts 2e17s7o< o< the a0se<1e o4 a<G la<5ua5e 7< 
Pu0l71 LaE 28	 >reem>t7<5 state 8ur7s271t7o<.24�  The ma8or7tG the< rel7e2 u>o< 
stare decisis� assert7<5 that 7t has >rev7ouslG 1o<1lu2e2 that Pu0l71 LaE 28	 2oes 
<ot >reem>t a<G >reeF7st7<5 or laE4ullG assume2 8ur7s271t7o< that states alrea2G 
>ossess 7< I<27a< 1ou<trG 0G eF>la7<7<5 that J-<.oth7<5 7< the la<5ua5e or 
le57slat7ve h7storG o4 Pu0-l71 LaE. 28	 7<271ates that 7t Eas mea<t to 27vest States 
o4 >re-eF7st7<5 a<2 otherE7se laE4ullG assume2 8ur7s271t7o<.K242 

Castro-Huerta ar5ue2 that Co<5ress assume2 that the states la1ke2 
1o<1urre<t 1r7m7<al 8ur7s271t7o< 7< I<27a< 1ou<trG u<less Co<5ress 5ra<te2 them 
that >oEer.243  A<2 that 0e1ause Co<5ress >asse2 Pu0l71 LaE 28	 7< 1�53� Eh71h 
1o<4erre2 8ur7s271t7o< 7< I<27a< 1ou<trG to 1erta7< states� the laE at >rese<t Eoul2 
0e 0ut J>o7<tless sur>lusa5eK 74 states <aturallG >ossesse2 th7s author7tG.244  Just71e 
 ava<au5h 27sm7sse2 th7s ar5ume<t� 47rst 0G stress7<5 that assum>t7o<s are <ot 
laEs� a<2 s7<1e there 7s <o eF>l717t la<5ua5e 7< Pu0l71 LaE 28	 that >reem>ts state 
8ur7s271t7o<� the Court E7ll <ot 1o<strue 7t as su1h.24�  A227t7o<allG� the Court 
s>e1747e2 that Pu0l71 LaE 28	 1overs J4ar more tha< 8ust <o<-I<27a< o< I<27a< 
1r7mesKI7t also author7Hes states to assume 1r7m7<al 8ur7s271t7o< over o44e<ses 
1omm7tte2 by I<27a<s.24�  So� the Court eF>la7<e2� a0se<t Pu0l71 LaE 28	� a state 
attem>t7<5 to assume 8ur7s271t7o< over JI<27a<-2e4e<2a<tK o44e<ses Eoul2 
7<4r7<5e u>o< >r7<17>les o4 tr70al sel4-5over<me<tI>r7<17>les Eh71h have 0ee< 
 
 23�.  See� e�)�, ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at 4 
�expressing that P0a1 fundamental tenet of federal Indian law is that states may not assert civil or criminal 
;urisdiction over Indians within Indian country unless Congress authoriKes that ;urisdiction.  Absent 
Congressional authoriKation, state ;urisdiction of this kind is federally preemptedQ�.  
 240.  �&� �describing how Congress created a mechanism for states to obtain criminal ;urisdiction in 
Indian country�.  
 24�.  �a5t4o��ue4ta, �42 S. Ct. at 24���2�00.  
 242.  �&� �Buoting Three Affiliated Tribes of �ort Berthold 'srv. v. ,old �ngSg, 4�� U.S. �3�, ��0 
����4��.  This notion that states, as a backdrop, have always had Ppre�existingQ and Plawfully assumed 
;urisdictionQ in Indian country is a breakaway from well�established precedent.  See� e�)�, ,hite "ountain 
Apache Tribe v. Bracker, 44� U.S. �3�, �4� ����0� �asserting that Indian tribes have retained Pa semi�
independent position . . . as a separate people, with the power of regulating their internal and social 
relations, and thus far not brought under the laws of the Union or of the State within whose limits they 
residedQ� �Buoting "cClanahan v. AriK. State Tax CommSn, 4�� U.S. ��4, ��3 ����3��.  
 243.  �a5t4o��ue4ta, �42 S. Ct. at 2�00. 
 244.  �&� 
 24�.  �&� 
 24�.  �&� 
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5e<erallG u>hel2 0G the Su>reme Court.24�  The ma8or7tG ut7l7He2 the latter 
7llustrat7o< to v7<271ate Pu0l71 LaE 28	 as st7ll a< 7<te5ral 1om>o<e<t E7th7< the 
1r7m7<al 8ur7s271t7o<al 4rameEork 7< I<27a< 1ou<trG� eve< thou5h 7ts 2e17s7o< here 
hol2s that Pu0l71 LaE 28	 2oes <ot >reem>t states 4rom assum7<5 1r7m7<al 
8ur7s271t7o< 7< I<27a< 1ou<trG over 1r7mes 1omm7tte2 0G <o<-I<27a<s a5a7<st 
I<27a<s.24� 

Just71e Gorsu1h 0r7e4lG rev7eEe2 Pu0l71 LaE 28	 a<2 the 1o<teFt 
surrou<27<5 7ts a>>roval 7< 1�53� 2e1lar7<5 that the laEMs >assa5e 7s 1o<47rmat7o< 
that Co<5ress author7He2 state 8ur7s271t7o< over I<27a< 1ou<trG Jo<lG 7< verG 
l7m7te2 17r1umsta<1es.K24�  He o>7<e2 that Co<5ress 1reate2 a me1ha<7sm 4or 
states to assume 8ur7s271t7o< 7< I<27a< 1ou<trG u<2er Pu0l71 LaE 28	� 0ut 
Oklahoma <ever sat7s47e2 the >re1o<27t7o<s <e1essarG u<2er the laE to assume 
that author7tG.2�0  Just71e Gorsu1h >ro1la7me2 that 7< 7ts 2e17s7o<� the ma8or7tG 7s 
4lout7<5 Co<5ressMs 4rameEork u<2er Pu0l71 LaE 28	.2��  A<2 u<t7l Oklahoma 
4ul47lls the re?u7reme<ts u<2er that 4rameEork� Oklahoma J2oes L<ot hav-e. 
8ur7s271t7o<MK to trG 1r7mes 1omm7tte2 0G <o<-I<27a<s a5a7<st I<27a<s 7< I<27a< 
1ou<trG.2�2 

The >assa5e a<2 >romul5at7o< o4 Pu0l71 LaE 28	 7s a stro<5 ar5ume<t to 
>rove that state 8ur7s271t7o< 7s >reem>te2 7< I<27a< 1ou<trG.2�3  Co<5ress 
author7He2 th7s laE 7< 1�53 1o<4err7<5 state 1r7m7<al 8ur7s271t7o< over I<27a< 
1ou<trG 7< 1erta7< states.2�4  Presuma0lG� th7s Eas 0e1ause Co<5ress k<eE that 
states 1o<ta7<e2 <o 7<here<t 1r7m7<al 8ur7s271t7o< over I<27a< 1ou<trG.2��  Thus� 
47tt7<5 s?uarelG E7th7< the �orcester-era 1a<o<� Co<5ress a1te2� u<2er 7ts >le<arG 
author7tG� a<2 1o<4erre2 state 8ur7s271t7o< over I<27a< 1ou<trG 7< some states.2��  
I4 states alrea2G laE4ullG assume2 1r7m7<al 8ur7s271t7o< 7< I<27a< 1ou<trG� EhG 
Eoul2 Co<5ress eF>l717tlG 1o<4er to some states that 1r7m7<al 8ur7s271t7o< 7< 
1�53Ia<2 1reate a< e<t7re me1ha<7sm 4or other states to o>t 7<to that 
4rameEork�2��  I< that ve7<� the Court here 7s a1t7<5 most l7ke a le57slat7ve 
author7tG� eF>la7<7<5 Ehat 7t E7shes the laE Eoul2 0e� rather tha< 7<ter>ret7<5 the 
laE 4or Ehat 7t 7s.2�� 
 
 24�.  �&�; 5ee� e�)�, 4a%ke4, 44� U.S. at �43 �describing that Ptraditional notions of Indian self�
government are so deeply engrained in our ;urisprudence that they have provided an important Rbackdrop,S 
"cClanahan v. AriKona State Tax CommSn, 04�� U.S. ��4, ��2 ����3�1, against which vague or 
ambiguous federal enactments must always be measuredQ�.  
 24�.  �a5t4o��ue4ta, �42 S. Ct. at 2�00. 
 24�.  �&� at 2��� ��orsuch, J., dissenting�. 
 2�0.  �&� at 2���. 
 2��.  �&� 
 2�2.  �&� at 2��� �Buoting 2� U.S.C. MM �32��a�, �323�b��.  
 2�3.  See ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at 4. 
 2�4.  �&�  
 2��.  See )e0e4a..; �a5t4o��ue4ta, �42 S. Ct. at 2��� ��orsuch, J., dissenting� �articulating how a 
state has no ;urisdiction in Indian country unless Pthe State . . . seek0s1 and obtain0s1 tribal consent to any 
extension of state ;urisdictionQ�.   
 2��.  See ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at 4. 
 2��.  �&� 
 2��.  ut 5ee �a5t4o��ue4ta, �42 S. Ct. at 2�04 �PBut this CourtSs proper role under Article III of the 
Constitution is to declare what the law is, not what we think the law should be.Q�.  
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3.  �ra1ker Balancing Test 
 
S75<7471a<tlG� the ma8or7tG here em>loGe2 the Bracker 0ala<17<5 testIo<lG 

>rev7ouslG a>>l7e2 7< 17v7l >reem>t7o< 1ases 7< I<27a< laEI4or the 47rst t7me 7< 
evaluat7<5 1r7m7<al >reem>t7o<.2��  U<2er 7ts Bracker a<alGs7s� the ma8or7tG 
2eterm7<e2 that� a4ter 0ala<17<5 tr70al a<2 4e2eral 7<terests a5a7<st the State o4 
OklahomaMs� the s1ale Ee75he2 7< 4avor o4 the stateMs 7<terest.2�0  The Court 
reaso<e2 that tr70al 7<terests 7<volv7<5 sel4-5over<me<t are <ot 7<4r7<5e2 u>o< 
Ehe< a state asserts 1r7m7<al 8ur7s271t7o< over <o<-I<27a< 2e4e<2a<ts 7< 7ts 
terr7torGIeve< a5a7<st I<27a< v71t7msI0e1ause tr70es 5e<erallG la1k 1r7m7<al 
8ur7s271t7o< over <o<-I<27a< 1r7mes o11urr7<5 7< I<27a< 1ou<trG.2��  Further� a 
stateMs eFer17se o4 1r7m7<al 8ur7s271t7o< over <o<-I<27a< >er>etrators 7< I<27a< 
1ou<trG 2oes <ot 7<1lu2e a< assert7o< o4 8ur7s271t7o< Jover a<G I<27a< or over a<G 
tr70e.K2�2  I< 1o<1lu27<5 7ts 4e2eral� tr70al� a<2 state 0ala<17<5 7<?u7rG� the Court 
art71ulate2 that Ja<G tr70al sel4-5over<me<t L8ust7471at7o< 4or >reem>t7o< o4 state 
8ur7s271t7o<M Eoul2 0e L>ro0lemat71.MK2�3  A227t7o<allG� Just71e  ava<au5h 
eF>la7<e2 that 0e1ause the state a<2 4e2eral 5over<me<t Eoul2 share 1o<1urre<t 
author7tG 7< I<27a< 1ou<trG over <o<-I<27a< 1r7mes� 4e2eral 7<terests 7< >rote1t7<5 
I<27a< v71t7ms Eoul2 <ot 0e harme2.2�4 

F7<allG� the ma8or7tG 2e1lare2 that OklahomaMs 7<terest 7<1lu2e2 7ts a07l7tG to 
sa4e5uar2 the >u0l71� >romote 1r7m7<al 8ust71e� >rote1t all v71t7ms o4 1r7me� a<2 
a>>ro>r7atelG >u<7sh 1r7m7<al o44e<2ers.2��  Castro-Huerta 1o<1e2e2 that the state 
Eoul2 have the author7tG to >rose1ute h7m 74 h7s v71t7m Eas <o<-I<27a<�2�� 0ut 
0e1ause the v71t7m Eas I<27a<� Castro-Huerta ar5ue2 that he shoul2 0e >rose1ute2 
0G the 4e2eral 5over<me<t a<2 <ot the state.2��  The ma8or7tG 2e1lare2 that 74 
Castro-Huerta Eas out o4 the stateMs rea1h merelG 0e1ause h7s v71t7m Eas I<27a<� 
7t JEoul2 re?u7re -the. Court to treat I<27a< v71t7ms as se1o<2-1lass 17t7He<sKI
Eh71h 7t 2e1l7<e2 to 2o.2�� 

The 27sse<t lam0aste2 the ma8or7tG 4or m7sa>>lG7<5 the Bracker 0ala<17<5 
test.2��  S>e17471allG� Just71e Gorsu1h 2es1r70e2 hoE Bracker 7<volve2 a 
Jrelat7velG m7<or 17v7l 27s>uteK Ehere the Court 0ala<1e2 the 1om>et7<5 tr70al� 
4e2eral� a<2 state 7<terests Ehe< Ar7Ho<a attem>te2 to assume 8ur7s271t7o< over 

 
 2��.  �&� at 2�00. 
 2�0.  �&� at 2�0�.  
 2��.  �&�  The Court did note, rather ambiguously, that there are some Pexceptions not invoked hereQ 
with regard to tribal criminal ;urisdiction over non�Indian crimes in Indian country.  �&� 
 2�2.  �&� 
 2�3.  �&� �Buoting C�NF���N�� �F ,�����N A����N�Y� ��N��AL, AM��I�AN INDIAN LA" 
D������� 2�0 �202� ed.��.  
 2�4.  �&� 
 2��.  �&� at 2�0��02.  
 2��.  �&� at 2�02. 
 2��.  �&� 
 2��.  �&� 
 2��.  �&� at 2�2� ��orsuch, J., dissenting�. 
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<o<-I<27a<s 7< I<27a< 1ou<trG.2�0  He 1lar747e2 that the Bracker Court� 7< 7ts 
a<alGs7s� >re4a1e2 7ts 2e17s7o< 0G re7terat7<5 the usual J0a1k2ro>K rules o4 I<27a< 
laEIthat 7<stea2 o4 a>>lG7<5 the J<ormalK >reem>t7o< rules� I<27a< 8ur7s>ru2e<1e 
o>erates u>o< the >rem7se that JStates la1k 8ur7s271t7o< 7< I<27a< 1ou<trG-�.K a<2 
that a<G am075u7t7es a0out the laE are to 0e JL1o<strue2 5e<erouslGM 7< 4avor o4 
the Tr70es as sovere75<s.K2��  The 27sse<t 27sa5ree2 shar>lG E7th the ma8or7tG� <ot 
o<lG 4or a>>lG7<5 Bracker 7< the 1r7m7<al 1o<teFt� 0ut more s75<7471a<tlG� 4or 
a0a<2o<7<5 the 0a1k2ro> rules a<2 7<stea2 em>loG7<5 the 0ala<17<5 test u<2er a 
Jtra27t7o<alK >reem>t7o< a<alGs7s.2�2  Just71e Gorsu1h 2e1lare2 that the 
1om>rehe<s7ve s1heme o4 statutes >asse2 0G Co<5ress outl7<7<5 1r7m7<al 
8ur7s271t7o< 7< I<27a< 1ou<trG 7s ev72e<1e o4 Co<5ress JalreadyK 0ala<17<5 
1om>et7<5 4e2eral� tr70al� a<2 state 7<terests.2�3  The ma8or7tGMs 2e17s7o< to 4lout 
these a1t7o<s� the 27sse<t ar5ue2� l7ke<s 7ts Eork to Ja le57slat7ve 1omm7ttee -. 
tout7<5 the 0e<e47ts o4 some <eElG >ro>ose2 07llKIa 4u<1t7o< 1om>letelG outs72e 
the s1o>e o4 the Su>reme CourtMs author7tG.2�4  For ar5ume<tMs sake� Just71e 
Gorsu1h >rov72e2 h7s oE< Bracker 0ala<17<5 a<alGs7sIeve< ut7l7H7<5 the 
ma8or7tGMs skeEe2 >er1e>t7o< o4 BrackerIa<2 1o<1lu2e2 that tr70al a<2 4e2eral 
7<terests su>erse2e state 7<terests here.2�� 

A ma8or 27st7<1t7o< 0etEee< the ma8or7tG a<2 27sse<t 7s <ot 8ust how to 
em>loG the Bracker a<alGs7s� 0ut also when to a>>lG 7t.2��  The ma8or7tGMs 2e17s7o< 
to e<5a5e 7< a Bracker 7<?u7rG 7< the 1r7m7<al 8ur7s271t7o<al 1o<teFt Eas a <ovel 
o<e.2��  HoEever� to the CourtMs 1re27t� th7s Eoul2 <ot 0e the 47rst t7me� at least 7< 
I<27a< laE� Ehe< 7t ut7l7He2 a 17v7l 8ur7s271t7o< test 7< the 1r7m7<al 8ur7s271t7o<al 
1o<teFt.2��  Nevertheless� the >ro0lem 7s <ot <e1essar7lG the a2o>t7o< o4 the 
Bracker test 7<to the 1r7m7<al realm.2��  The real 7ssue 7s hoE the ma8or7tG 
ha>haHar2lG a>>l7e2 the test.2�0  �G 27sre5ar27<5 the 0as71 >r7<17>les u<2erlG7<5 

 
 2�0.  �&� 
 2��.  �&� �Buoting ,hite "ountain Apache Tribe v. Bracker, 44� U.S. �3�, �43�44 ����0��.  
 2�2.  �&� at 2�22 ��orsuch, J., dissenting�. 
 2�3.  �&� 
 2�4.  �&� at 2�2�. 
 2��.  �&� at 2�22�2�.  
 2��.  A true 4a%ke4 test is a preemption analysis utiliKed to determine whether a state may exert its 
civil regulatory authority over tribal reservations and its members.  4a%ke4, 44� U.S. at �42.  
 2��.  �a5t4o��ue4ta, �42 S. Ct. at 2�00�0�. 
 2��.  See United States v. Cooley, �4� S. Ct. ��3� �202�� �applying the P�o0ta0a testQOa civil 
;urisdictional test to determine whether a tribe may regulate nonmember activity on non�Indian fee lands 
within reservation boundariesOin a criminal law context�.  The ruling in �oo.e; dictates that tribal police 
have ;urisdiction to detain and search non�Indians traveling on public rights�of�way cutting through a 
reservation.  �&�  
 2��.  ut 5ee �a5t4o��ue4ta, �42 S. Ct. at 2�22 ��orsuch, J., dissenting� �PThe simple truth is 4a%ke4 
supplies Kero authority for this CourtSs course today.  If Congress has not always Rbeen specific about the 
allocation of civil ;urisdiction in Indian country,S the same can hardly be said about the allocation of 
criminal authority.Q�.  
 2�0.  See )e0e4a..; �regory Ablavsky and �liKabeth Hidalgo 'eese, �he Su24e/e �ou4t St4ike5 
�)ai0=�hi5 �i/e at �4i$a. Sove4ei)0t;, ,A��. P��� �July �, 2022�, https�		perma.cc	�-���/-&, 
�expressing how the CourtSs ruling in �a5t4o��ue4ta is Pan act of conBuestQ decided by Pselective 
ignorance of history and deference to state powerQ�. 
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the 0ala<17<5 a<alGs7s� the s1ale Eas skeEe2 a5a7<st the Tr70e 4rom the start.2��  
I<2ee2� res>e1t 4or the 1a<o<s esta0l7she2 4rom >re1e2e<t Eoul2 have l7kelG 
>ro2u1e2 a 2744ere<t result u<2er a true Bracker a<alGs7s�2�2 so 7t 7s >laus70le that 
th7s <eElG 1ra4te2 a<t71a<o< 7s ev72e<1e that the Court ta7lore2 7ts a<alGs7s toEar2 
7ts >re4erre2 out1ome.  E?uallG >uHHl7<5 7s Ehe< the Court asserts that tr70al sel4-
5over<me<t >r7<17>les are <ot 7<4r7<5e2 u>o< merelG 0e1ause tr70es are <ot 
2e>r7ve2 o4 the7r >rose1utor7al author7tG Ehe< a state assumes 1r7m7<al 8ur7s271t7o< 
over <o<-I<27a< o< I<27a< 1r7mes 7< I<27a< 1ou<trG.2�3 

To start� tr70al sel4-5over<a<1e 7s 7m>l71ate2 Ehe< tr70al >eo>le are the 
v71t7ms o4 1r7mes o< I<27a< la<2sIre5ar2less o4 Ehether the >er>etrator 7s I<27a< 
or <o<-I<27a<.2�4  A ma8or 4a1et o4 tr70al sel4-5over<a<1e 7s the a07l7tG to 5over<� 
a<2 7<here<tlG >rote1t� tr70al >eo>le o< tr70al la<2.2��  JI<27a< Eome< eF>er7e<1e 
the h75hest rates o4 2omest71 v7ole<1e 1om>are2 to all other 5rou>s 7< the U<7te2 
StatesK2��I>erha>s 0e1ause the Court remove2 I<27a< tr70esM >oEer to >rote1t 
the7r >eo>le a5a7<st <o<-I<27a< >er>etrators Ehe< 7t 2e172e2 Oliphant 7< 1��8.2��  
The Court� o< 7ts oE< a<2 7< >la7< 27sre5ar2 o4 Co<5ressMs 7<te<t� tra<s4erre2 that 
>oEer to the states u<2er the 5u7se o4 1o<1urre<t 1r7m7<al 8ur7s271t7o<.2��  
Co<5ressMs 7<te<t Eas 7llustrate2 Ehe< 7t restore2 tr70al author7tG to >rose1ute 
1erta7< 2omest71 1r7m7<al 1o<2u1t 1omm7tte2 0G <o<-I<27a<s a5a7<st I<27a<s o< 
tr70al la<2s 7< 2	13 a<2 reauthor7He2 that >oEer 7< 2	22 u<2er VAWA.2��  The 
CourtMs 2e17s7o< 7< Castro-Huerta took <o <ot71e o4 Co<5ressMs 7<te<t� a<2 Get� 
the Court h75hl75hte2 the la1k o4 1o<5ress7o<al a1t7o< that 1learlG states 
Co<5ressMs 1omm7tme<t to eF1lus7ve 4e2eral 8ur7s271t7o< or the >reem>t7o< o4 state 
1r7m7<al 8ur7s271t7o< 7< I<27a< 1ou<trG.2�0  It 7s Co<5ress� <ot the Court� E7th 
>le<arG author7tG over I<27a< a44a7rs.2��  �ut here the Court 7s u<laE4ullG 
Ea<2er7<5 outs72e o4 7ts Art71le III 8ur7s271t7o< a<2 7<va27<5 u>o< Co<5ressMs 
2oma7< 0G 75<or7<5 Co<5ress.2�2 
 
 2��.  See 4a%ke4, 44� U.S. at �43.  
 2�2.  See �a5t4o��ue4ta, �42 S. Ct. at 2�22�2� ��orsuch, J., dissenting� �conducting its own balancing 
analysisOeven under the altered test the ma;ority crafted�.  
 2�3.  �&� at 2�0�.  
 2�4.  See )e0e4a..; ��� Cong. 'ec. S2,����02 �daily ed. "ay �, 20��� �statement of Sen. Dianne 
�einstein� �P0T1he very core of 0tribal1 sovereignty mean0s1 the right of Tribes to exercise dominion and 
;urisdiction over appalling crimes that occur on Tribal land.Q�. 
 2��.  See )e0e4a..; Bill Smallwood, �a5t4o��ue4ta Su24e/e �ou4t De%i5io0 $; �a4; �ath4;0 �a).e, 
.� T ��, at ��20 �Sept. 23, 2022�, https�		perma.cc	,�B��L�4/ �asserting that Pno sovereign has a 
greater interest in protecting Native children than their own tribal nationsQ�.  
 2��.  ��� Cong. 'ec. S4,����0� �daily ed. "ay �0, 200�� �statement of Sen. "cCain�; 5ee a.5o 
Tweedy, �o00e%ti0) the Dot5, 5u24a note 3, at ��2 �noting how there is a Pcontinuing epidemic of violence 
against Indian womenQ in America�.   
 2��.  See 5u24a Part III �describing �.i2ha0t and its impact on tribal sovereignty�.  
 2��.  See Bill Smallwood, 5u24a note 2��, at 0�40. 
 2��.  See 5u24a note �; 5ee a.5o 5u24a Part III �explaining how Congress restored some ;urisdiction 
removed from tribes by the Court in �.i2ha0t by reauthoriKing +A,A in 20�3�.   
 2�0.  �42 S. Ct. 24��, 24����� �2022�. 
 2��.  See Lone ,olf v. Hitchcock, ��� U.S. �33 ���03� �reiterating Congressional plenary authority 
in Indian affairs�.  
 2�2.  ut 5ee �a5t4o��ue4ta, �42 S. Ct. at 2�04 �conveying how the PCourtSs proper role under Article 
III of the Constitution is to declare what the law is, not what we think the law should beQ�.  
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The vast >le<arG author7tG hel2 0G Co<5ress 7< tr70al a44a7rs 7s Eell-
esta0l7she2�2�3 0ut the Court 1o<ve<7e<tlG 75<ores that >r7<17>le Ehe< the e44e1t 
Eoul2 l7kelG 0e a2verse to state sovere75<tG.  E?uallG 1o<1er<7<5 7s that the 
CourtMs 2e17s7o< here 4urther ham>ers a tr70eMs a07l7tG to 5over< a<2 to >rote1t 7ts 
oE< tr70al >eo>le u<2er a 8ust71e sGstem 1reate2 0G the 1o<?ueror 7< 4urthera<1e 
o4 ass7m7lat7o<.2�4  Worse Get 7s that states have 0ee< re5ar2e2 as the tr70esM 
J2ea2l7est e<em7es�K2�� a<2 <oE tr70al <at7o<s are 4or1e2 to trust the states to 
>rote1t the7r 17t7He<s 4rom <o<-I<27a< 1r7m7<als. 
 

V.  ON-THE-GROUND CONSIDERATIONS MOVING FORWARD 
 
Des>7te the hol27<5 7< Castro-Huerta� tr70es a<2 states shoul2 alEaGs str7ve 

to 4oster as healthG a relat7o<sh7> as >oss70le.2��  �ut the CourtMs 2e17s7o< here 
Eas a m7sse2 o>>ortu<7tG 4or tr70es a<2 states to Eork to5ether 7< the s>7r7t o4 
1oo>erat7ve 4e2eral7sm 74 the Court ha2 u>hel2 tr70al sovere75<tG.2��  I4 tr70al 
sovere75<tG Eas u>hel2� 7t maG have 57ve< tr70es more levera5e over the states to 
1oo>erate a<2 e<ter 7<to a5reeme<ts2��Ies>e17allG 1o<s72er7<5 that� E7th7< the 
last o<e-hu<2re2 Gears� tr70es have 0ee< mostlG E7thout 0ar5a7<7<5 >oEer� at least 
Ehe< <e5ot7at7<5 E7th the 4e2eral 5over<me<t.2��  I<stea2� the rul7<5 maG 
>er>etuate 1r7me a<2 2a<5erous 1o<27t7o<s 4or I<27a< >eo>le l7v7<5 o< tr70al 

 
 2�3.  See� e�)�, United States v. Lara, �4� U.S. ��3, 200 �2004� �P�irst, the Constitution, through the 
Indian Commerce and Treaty Clauses, grants Congress plenary and exclusive powers to legislate in respect 
to Indian tribes.Q� �internal Buotations omitted�.  
 2�4.  The system of tribal self�government in place today stems from the Indian 'eorganiKation Act 
�I'A�, passed by Congress in ��34 in Pan attempt to rectify the mistakes of the 0�eneral1 Allotment Act.Q  
Karin "ika, �4ivate Do..a45 o0 the Re5e4vatio0
 !i.. Re%e0t �ative �/e4i%a0 �%o0o/i% Deve.o2/e0t 
�/ou0t to �u.tu4a. �55i/i.atio0�, 2� N.". L. '�!. 23, 2� ������.  Still, tribes that opted into the I'A 
framework of governance effectively adopted an assimilated version of governmentOa system much like 
that of the conBueror.  See +IN� D�L��IA J�. AND CLIFF��D ". LY�L�, AM��I�AN INDIAN�, AM��I�AN 
J ��I�� �� ��st ed. ���3� �P0I1n general the new tribal constitutions and bylaws were standardiKed and 
largely followed the Anglo�American system of organiKing people.  Traditional Indians of almost every 
tribe strongly ob;ected to this method of organiKing and criticiKed the I'A as simply another means of 
imposing white institutions on the tribes.Q�.  
 2��.  United States v. Kagama, ��� U.S. 3��, 3�4 ������.  
 2��.  �specially because, historically, tribal�state relations consist of Pfriction and continuing 
uncertainty.Q  �rank '. Pommersheim, �4i$a.�State Re.atio05
 �o2e (o4 the �utu4e�, 3� S.D. L. '�!. 23�, 
240 ������ 0hereinafter Pommersheim, �4i$a.�State Re.atio051. 
 2��.  See 5u24a note 2� �describing cooperative federalism�.  
 2��.  If states did not have concurrent ;urisdiction over non�Indian crimes against Indian victims in 
Indian country, it would effectually force states to collaborate with tribes if a state desired to assume 
criminal ;urisdiction over Indian lands.  See ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 
5u24a note 20, at � �maintaining that Pfor $klahoma to acBuire any ;urisdiction under Public Law 2�0, 
either civil or criminal, as to some sub;ect matters or parts of Indian country or others, there would have 
to be a vote of the tribal citiKens within affected parts of Indian countryQ�.  
 2��.  See� e�)�, "I��A�L L. LA"��N, DAMM�D INDIAN� '�!I�I��D� T�� C�N�IN IN� HI����Y �F 
��� PI���SL�AN PLAN AND ��� "I��� �I 'I!�� SI� # 4� �200�� �explaining how, in the ��40Ss, the 
federal government implemented the dam systemOunder the Pick�Sloan planOon the "issouri 'iver 
Pwithout the approval of tribal councils or the secretary of the interior, 0while failing1 to cooperate with 
tribal representatives even in those cases when Congress mandated it to do soQ�.  
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la<2s.300  H7storG shoEs us that states 2o <ot >r7or7t7He I<27a< 1ou<trG E7th7< the 
stateMs l7m7ts.30�  For eFam>le� Ehe< Ne0raska assume2 8ur7s271t7o< over I<27a< 
1ou<trG u<2er Pu0l71 LaE 28	� the U.S. Comm7ss7o< o< C7v7l R75hts re>orte2 that 
Ne0raska tol2 1erta7< tr70al <at7o<s E7th7< 7ts 0ou<2ar7es that the state J272 <ot 
have e<ou5h 4u<2s to ma7<ta7< stat7o<e2 2e>utG sher744s o< the7r reservat7o<s.K302  
Issues su1h as these are all too >ervas7ve Ehe< a state assumes 1r7m7<al 
8ur7s271t7o< 7< I<27a< 1ou<trG.303 

Also� a4ter the CourtMs 2e17s7o< 7< United States v. Cooley304 7< 2	21IEh71h 
>rov72es tr70al >ol71e o4471ers E7th the author7tG to 1o<2u1t 7<vest75atorG sto>s a<2 
sear1hes o4 <o<-I<27a<s travel7<5 o< >u0l71 r75hts-o4-EaG E7th7< I<27a< 
reservat7o<sIa<2 Co<5ressMs reauthor7Hat7o< o4 VAWA 7< 2	22� all three 
sovere75<s have 8ur7s271t7o< over <o<-I<27a<s 7< I<27a< 1ou<trG 7< some 1a>a17tG.  
Thus� all three sovere75<s must 1olla0orate u<2er mutual tr70al-4e2eral-state 
>ro0lem-solv7<5 to 0etter e<sure >u0l71 sa4etG throu5hout I<27a< 1ou<trG.30�  It 
maG >rove 274471ult 7< >ra1t71e.30�  O< the other ha<2� 7<stea2 o4 a la1k o4 state 
>rese<1e o< I<27a< reservat7o<s� state author7tG maG 7<1rease o< reservat7o<s 7< 
or2er to arrest <o<-I<27a<s.30�  Th7s 1reates the >ote<t7al 4or more state e<1ou<ters 
E7th Nat7ve Amer71a<s o< reservat7o< la<2sIa <ovel 1o<1e>t that 1oul2 >rove 
harm4ul.30�  L7kelG� thou5h� 7s that ma<G states E7th rural reservat7o<s E7ll 2e172e 

 
 300.  See ". Brent Leonhard, Retu40i0) !a5hi0)to0 ��L� �	� �u4i5&i%tio0 to it5 �4i)i0a. �o05e0t�
a5e& �4ou0&5, 4� ��N%. L. '�!. ��3, ��� �20��� �asserting that PIndian Country crime in some P.L. 
2�0 states became worse than it was under exclusive federal ;urisdictionQ�; 5ee a.5o ��LD����, 
�MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at �� �asserting state criminal ;urisdiction 
can be PdangerousQ for tribes�.   
 30�.  See ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20 �describing the 
perils presented by Public Law 2�0�.  
 302.  � U.S. C�MMI��I�N �N CI!IL 'I����, J ��I��� ���� C�MMI��I�N �N CI!IL 'I���� '�P��� 
�4� ������. 
 303.  See i&� �describing how Psimilar problems appear to exist for reservations in California, 
"innesota, $regon, ,isconsin, and Alaska 0due to1 withdrawal of �ederal law and order and inadeBuate 
expansion of State ;urisdictionQ�; 5ee a.5o U.S. Department of Justice $ffice on +iolence Against ,omen, 
���� �4i$a. �o05u.tatio0 Re2� 2� �2022�, https�		perma.cc	J"�D��NCT �testimony of +ivian Korthuis, 
Chief �xecutive $fficer of the Association of +illage Council Presidents� �PAlaska is also a PL�2�0 state, 
meaning the federal government pulled out of law enforcement across rural Alaska, and transferred that 
authority to the State.  However, State law enforcement is largely absent in our villages.Q�.  
 304.  �4� S. Ct. ��3� �202��.  
 30�.  See )e0e4a..; Pommersheim, �4i$a.�State Re.atio05, 5u24a note 2��, at 2�� �explaining the 
positive effects of Pmutual tribal�state problem solvingQ�.  
 30�.  See )e0e4a..; i&� at 2�� �expressing that within tribal�state relations, P0t1he playing field is never 
levelQ�.  
 30�.  Interview with �rank Pommersheim, 5u24a note ��4. 
 30�.  See ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at �� �asserting 
that state assumption of criminal ;urisdiction in Indian country, at least in Public Law 2�0 states, has 
produced tribal complaints that include Plack of patrolling and response from local law enforcement, lack 
of cultural compatibility, and discrimination in the state ;ustice systemQ�.  State and local law enforcement 
may be driving through Indian country more often, sometimes even on tribal roads to remote tribal 
communities which could be dangerous for tribal people.  See i&� at �� �stating that state ;urisdiction in 
Indian country can be dangerous�.  Apparently, states have held the power to do this for much longer than 
most people realiKed.  See $klahoma v. Castro�Huerta, �42 S. Ct. 24��, 24�3��4 �2022�. 
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to m7<7m7He the7r >rese<1e o< tr70al la<2s� s7m7lar to Ne0raska� Eh71h >roves 
harm4ul to Nat7ve Amer71a< 1r7me v71t7ms.30� 

Look7<5 ahea2� 4or state a<2 4e2eral 1o<1urre<t 1r7m7<al 8ur7s271t7o< to 0e 
e44e1t7ve� the o<-the-5rou<2 1o<s72erat7o<s must 7<1lu2e sol72 1ommu<71at7o< a<2 
1oo>erat7o< 0etEee< the 4e2eral 5over<me<t� states� a<2 tr70es.3�0  There shoul2 
0e 27s1uss7o<s a<2 a5reeme<ts 7< >la1e amo<5 the U.S. Attor<eGMs O4471e� the 
State Attor<eG Ge<eralMs O4471e� a<2 Tr70al Attor<eG Ge<eralMs O4471e.3��  
A227t7o<allG� 7ssues o4 Ehether state or tr70al >ol71e E7ll or shoul2 res>o<2� a<2 
2eterm7<7<5 Eh71h sovere75< E7ll >rose1ute� 0e1omes a s75<7471a<t 27s1uss7o< 
>o7<t.3�2  O<lG 47ve states su>>orte2 Oklahoma 7< Castro-Huerta�3�3 so other 
states maG 1hoose <ot to assume 8ur7s271t7o< over <o<-I<27a<s 7< I<27a< 1ou<trGI
8ust 0e1ause states E7el2 th7s >oEer 2oes <ot mea< theG must or E7ll eFer17se 7t.  
It seems� thou5h� that some U.S. attor<eGMs o4471es arou<2 the 1ou<trG are alrea2G 
2e4err7<5 the >rose1ut7o< o4 1r7mes 1omm7tte2 a5a7<st Nat7ve Amer71a<s 7< I<27a< 
1ou<trG to state a<2 lo1al laE e<4or1eme<t 0ase2 o< the CourtMs 2e17s7o< 7< 
Castro-Huerta.3�4 

Im>orta<tlG� there are tEo s7lver l7<7<5s to 1o<s72er 4rom the rul7<5 here: �1� 
the 4e2eral 5over<me<t� states� a<2 tr70es <oE have a< o>>ortu<7tG to 0u7l2 
stro<5er relat7o<sh7>s as sovere75<s� a<2 �2� tr70al <at7o<s a<2 the 4e2eral 
5over<me<t� <ot the states� st7ll have 8ur7s271t7o< over I<27a< >er>etrators o< 
reservat7o< la<2s.3��  Perha>s the >re1e2e<t7al e44e1t 7< I<27a< 1ou<trG E7ll 0e so 
Eeak that the 2e17s7o< 7< Castro-Huerta 0e1omes a< a<omalG.3�� 
 

VI.  CONCLUSION 
 
The Su>reme Court 7< Castro-Huerta 1la7me2 7ts rul7<5 Eas 1o<s7ste<t E7th 

>ast I<27a< laE 1ases� re7terat7<5 that 7t reste2 7ts 2e17s7o< o< the CourtMs 
>re1e2e<ts a<2 laEs e<a1te2 0G Co<5ress.3��  �ut 74 the ma8or7tG ha2 trulG 
o0serve2 the CourtMs >r7or rul7<5s a<2 1o<5ress7o<al e<a1tme<ts� the out1ome 
Eoul2 have 0ee< utterlG 2744ere<t.3��  The ele>ha<t 7< the room 7s that the Court 
l7kelG 4ell v71t7m to the 4ear-mo<5er7<5 1am>a75< o4 OklahomaMs eFe1ut7ve 
 
 30�.  See )e0e4a..; ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at �� 
�Psurrendering ;urisdiction to the state can be dangerousQ�.  
 3�0.  Interview with �rank Pommersheim, 5u24a note ��4. 
 3��.  These agreements can consist of cooperative agreements and memoranda of understanding 
�"$Us�Owhich can make for better state response time, accountability, and culturally appropriate 
services.  See ��LD����, �MPL�YIN� P �LI� LA" 2�0 IN $�LA��MA, 5u24a note 20, at �3 �illustrating 
how at least one tribe, the Shingle Springs Band of "iwok in California, entered into an "$U with the 
state, ultimately benefitting the safety of tribal members�.  
 3�2.  See NatSl Cong. of Am. Indians, 5u24a note ��3, at �����. 
 3�3.  See 5u24a note �� �citing the states in support of $klahoma�.  
 3�4.  See Bill Smallwood, 5u24a note 2��, at 2��0. 
 3��.  See 5u24a Part III �explaining the criminal ;urisdictional framework in Indian country�. 
 3��.  See )e0e4a..; �rickey, �a45ha..i0) �a5t a0& �4e5e0t, 5u24a note �2, at 43� �asserting that Pthe 
precedential effect of federal Indian law decisions is often weakQ�.  
 3��.  $klahoma v. Castro�Huerta, �42 S. Ct. 24��, 2�04 �2022�.  
 3��.  Su24a Part III �detailing Indian law precedent�.   
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0ra<1h� >erha>s 1ou>le2 E7th 7ts >re4erre2 result� e44e1t7velG alter7<5 the 1r7m7<al 
8ur7s271t7o<al 4rameEork 7< I<27a< 1ou<trG.3��  The Court makes 7ts rul7<5� 7< >art� 
7< or2er to Jhel>K I<27a< tr70es a<2 the7r 17t7He<sI0ut ev72e<1e shoEs that state 
1r7m7<al 8ust71e has 4u<1t7o<e2 >oorlG 7< I<27a< 1ou<trG.320  I< 7ts hol27<5� the 
ma8or7tG uses the Ge<eral Cr7mes A1t a<2 Pu0l71 LaE 28	 as 7ts s1a>e5oat.32�  I4 
tr70al <at7o<s 2es7re to 1ha<5e the CourtMs 2e17s7o< here� there must 0e a< e44e1t7ve 
lo00G o4 Co<5ressIa<2 a lo<5 5ame shoul2 0e eF>e1te2.322  The 2ark s72e 7s that 
th7s <arroE hol27<5 m75ht 0e eF>a<2e2 0eGo<2 the Ge<eral Cr7mes A1t to other 
4e2eral 1r7m7<al statutes a<2 >erha>s eve< 7<to the 17v7l 8ur7s271t7o<al realmI
4urther threate<7<5 tr70al sovere75<tG.323  The CourtMs 7vorG-toEere2 a<alGs7s o4 
the real Eorl2 7s >erso<747e2 7< 7ts 2e17s7o< 7< Castro-Huerta� a<2 o<lG t7me E7ll 
tell o4 the ser7ous 7m>l71at7o<s th7s hol27<5 E7ll have o< I<27a< 1ou<trG� a<2 
ult7matelG� o< tr70al sovere75<tG.324 

 

 
 3��.  See i&� �describing the criminal ;urisdictional framework in Indian country�.  
 320.  See �oldberg, �04ave.i0) �u$.i% Law �	�, 5u24a note 20 �asserting that state criminal ;ustice 
has functioned poorly in Indian country�.  
 32�.  See 5u24a Part I+.B �noting how the ma;ority veers heavily from how these statutes have been 
interpreted since their inception�.   
 322.  See )e0e4a..; NatSl Cong. of Am. Indians, 5u24a note ��3, at 4��00 �describing the importance 
of the legislative process in limiting the ruling in �a5t4o��ue4ta�. 
 323.  Interview with �rank Pommersheim, 5u24a note ��4. 
 324.  See 5u24a Part I+ �illustrating the ma;oritySs erroneous analysis of Congressional statutes and 
precedent�.  
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